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THE PRESIDENT (Hon Kate Doust) took the chair at 2.00 pm, read prayers and acknowledged country. 

BILLS 
Assent 

Message from the Governor received and read notifying assent to the following bills — 
1. Court Jurisdiction Legislation Amendment Bill 2017. 
2. Courts Legislation Amendment Bill 2017. 

CITY OF MELVILLE — PROPERTY DAMAGE — INQUIRY 
Petition 

HON PIERRE YANG (South Metropolitan) [2.03 pm]: Madam President, I present a petition containing 
17 signatures, couched in the following terms — 

To the President and Members of the Legislative Council of the Parliament of Western Australia in 
Parliament assembled. 
We the undersigned support Mr Ian Rice’s serious concerns about the conduct and performance of the 
City of Melville and the Local Government Insurance Services (LGIS) in respect of the claim made by 
Mr Ian Rice as a result of damage to Mr Rice’s property; damage and matters arising from which have 
caused Mr Rice and his family significant loss and unwarranted distress. 
Your petitioners therefore respectfully request the Legislative Council inquire into the conduct and 
performance of the City of Melville and the Local Government Insurance Service (LGIS) on the matter 
of damage to Mr. Rice’s property and thereafter the administrative processes that followed and lack of 
appropriate oversight. 
And your petitioners as in duty bound, will ever pray. 

[See paper 2154.] 
PICABAR — PERTH CULTURAL CENTRE PRECINCT 

Petition 
HON TJORN SIBMA (North Metropolitan) [2.04 pm]: I present a petition containing 389 signatures, couched 
in the following terms — 

To the President and Members of the Legislative Council of the Parliament of Western Australia in 
Parliament assembled. 
We the undersigned are opposed to the eviction from the Perth Cultural Centre of Picabar, which has 
greatly lifted the atmosphere of the district, provided a well-patronised and popular entertainment venue, 
supported local producers and created much-needed jobs in the hospitality sector. 
We therefore ask the Legislative Council to call on the Premier and Minister of Culture and the Arts take 
action to reverse the eviction and grant Picabar the long-term tenure the venue as promised in previous 
lease arrangements to ensure the long-term vitality of the area. And your petitioners as in duty bound, 
will ever pray. 

[See paper 2155.] 
COMMUNITY MENTAL HEALTH STEP-UP, STEP-DOWN SERVICE — ALBANY 

Statement by Parliamentary Secretary 
HON ALANNA CLOHESY (East Metropolitan — Parliamentary Secretary) [2.05 pm]: It is a pleasure to 
rise to inform the house that the Minister for Mental Health opened the Albany community mental health step-up, 
step-down service last Friday. He was accompanied by me, the member for Albany and representatives from the 
Mental Health Commission. 
Community mental health step-up, step-down services form a part of the McGowan government’s plan for mental 
health and mental health recovery services. They provide short-term residential support and individualised care 
for people following their discharge from hospital, or to assist people at the outset of a mental health episode so 
they can avoid being admitted to hospital. The Albany six-bed service will be operated through a collaboration 
between the WA Country Health Service’s clinical team and Neami National to provide mental health recovery 
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support for people using the service. The McGowan government will invest $28 million in capital funding over 
the next three years to progress the establishment of community mental health step-up, step-down services in 
Broome, Bunbury, Geraldton, Kalgoorlie and Karratha, to better support local communities. The state government 
is continuing to work together to give Western Australians the support they need to tackle mental health and 
alcohol and other drug problems early on and improve their health and wellbeing, and to ensure that treatment and 
support is provided when it is needed, close to personal supports. We are continuing to put patients first and work 
in consultation with the community to develop acceptable and inviting services to the benefit of health and mental 
health. We understand that people in regional areas face unique issues when it comes to mental health, which is 
why we are working to progress community step-up, step-down services further across the state. 

Each year, one in every five Australians will experience a mental health issue. It is also estimated that about 
three per cent of Australians live with a severe mental illness, which, without the right treatment and support, can 
significantly impact on their ability to function day to day. However, with the right support people can, and do, 
recover from mental health issues. I am confident that this service will deliver the highest level of support for the 
great southern community and will help more people to participate fully in the community and improve their 
mental health and wellbeing. 

STANDING COMMITTEE ON PROCEDURE AND PRIVILEGES 
Fifty-third Report — “Review of the Standing Orders relating to motions on notice” — Tabling 

THE PRESIDENT (Hon Kate Doust): I am directed to present the fifty-third report of the Standing Committee 
on Procedure and Privileges, “Review of the Standing Orders relating to motions on notice”. 
[See paper 2146.] 

Made Order of the Day — Motion 
On motion without notice by Hon Simon O’Brien, resolved — 

That consideration of recommendation 1, contained in the fifty-third report of the Standing Committee 
on Procedure and Privileges, “Review of the Standing Orders relating to motions on notice”, be made an 
order of the day for consideration in the Committee of the Whole House. 

PAPERS TABLED 
Papers were tabled and ordered to lie upon the table of the house.  

RIGHTS IN WATER AND IRRIGATION AMENDMENT REGULATIONS (NO. 2) 2018 — 
DISALLOWANCE 

Notice of Motion 
Notice of motion given by Hon Robin Scott. 

SELF-DEFENCE 
Notice of Motion 

Hon Aaron Stonehouse gave notice that at the next sitting of the house he would move — 

That this house recognises the inherent right of individuals to defend themselves from attack in a timely 
and measured manner, and calls upon the McGowan government to decriminalise the sale and possession 
of nonlethal means of self-defence. 

HON KYLE McGINN 
Leave of Absence 

On motion without notice by Hon Sue Ellery (Leader of the House), resolved — 

That leave of absence for six sitting days be granted to Hon Kyle McGinn on the ground of illness. 

DISALLOWANCE MOTIONS 
Discharge of Order 

Hon Robin Chapple reported that the concerns of the Joint Standing Committee on Delegated Legislation had 
been addressed on the following disallowance motions, and on his motions without notice it was resolved — 

That the following orders of the day be discharged from the notice paper — 
1. Commerce and Industrial Relations Regulations Amendment (Fees and Charges) 

Regulations 2018 — Disallowance. 

2. Shire of Morawa Fencing Local Law 2018 — Disallowance. 
3. Western Australian Meat Industry Authority Amendment Regulations (No. 2) 2018 — Disallowance. 
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COMMUNITY TITLES BILL 2018 
Third Reading 

Bill read a third time, on motion by Hon Stephen Dawson (Minister for Environment), and returned to the 
Assembly with amendments. 

COMMUNITY TITLES AMENDMENT (CONSISTENCY OF CHARGING) BILL 2018 
Third Reading 

The PRESIDENT: The question is that the bill be read a third time. 
Point of Order 

Hon NICK GOIRAN: Madam President, it seems to me that someone needs to move that the bill be read a third 
time before we agree to it. 
The PRESIDENT: Of course, yes. I was jumping ahead because everyone was so enthusiastic. 

Debate Resumed 
Bill read a third time, on motion by Hon Stephen Dawson (Minister for Environment), and passed. 

CRIMINAL LAW AMENDMENT (INTIMATE IMAGES) BILL 2018 
Committee 

Resumed from 1 November. The Chair of Committees (Hon Simon O’Brien) in the chair; Hon Sue Ellery 
(Leader of the House) in charge of the bill. 
Clause 1: Short title — 
Progress was reported after the clause had been partly considered. 
Hon SUE ELLERY: I am responding to an issue that Hon Alison Xamon raised when we last considered this 
matter. Her question was essentially whether the bill would criminalise a person who received unsolicited 
intimate images and then distributed those images with a view to shaming the person depicted into refraining from 
sending further images. A person who sends an unsolicited intimate image of themselves has likely committed the 
offence of using a carriage service to menace, harass or cause offence, pursuant to section 474.17 of the 
commonwealth Criminal Code. The maximum penalty for that offence is three years’ imprisonment. Depending 
on the circumstances — 
The CHAIR: Order! Sorry to interrupt, minister. Members are indicating, and I agree, that there is too much 
peripheral noise around the chamber, so members are having difficulty hearing. Minister, would you please resume 
your remarks. 
Hon SUE ELLERY: Depending on the circumstances, the person may also commit an offence, such as stalking, 
under state law by using electronic communication to expose a child under 16 to indecent matter or making a threat 
to do something unlawful. However, the honourable member would appreciate that it would depend on the 
particular circumstances. The recipient of the image could also obtain a misconduct restraining order, the breach 
of which would be a criminal offence. 
I have outlined those possible variations of laws to make the point that there are options for responding to image-based 
harassment that do not involve shaming the person depicted via public distribution. Image-based harassment is 
a serious matter and it should be reported to the police or, if relevant, appropriate school authorities. The alternative 
response proposed by the honourable member—essentially, that of public shaming—would likely amount to the 
non-consensual distribution of an intimate image for the purpose of the new offence created under the bill. It does 
not necessarily follow that the person would be prosecuted or convicted. First, the shamed person may be 
disinclined to report the matter to police, given that the episode could raise questions about their own criminal 
liability. Second, the police may decline to prosecute on public interest grounds. Third, if a prosecution is 
commenced, the defendant could seek to argue that the image in question is not an intimate image for the purpose 
of the offence due to the absence of a reasonable expectation of privacy. Finally, the defendant could argue that 
the defence provided in proposed section 221BD(3)(d)—that a reasonable person would consider distribution to 
be acceptable—applies. It is entirely plausible that the court would be sympathetic to such an argument, but 
ultimately that is a matter for the court to determine in view of the very specific circumstances of the case. In 
offering advice, for what it is worth, the appropriate response to image-based harassment is to report the conduct 
to the relevant authorities. 
Hon ALISON XAMON: I thank the minister for that comprehensive response to the question. I raise some 
concerns around the nature of the response. I suppose my particular concern is that what has just been described 
is setting a very high bar in being able to demonstrate intent by the person who has sent the unsolicited and 
unwelcome image to a recipient. It sounds as though there needs to have been some degree of malice or threat, 
which of course would evoke a range of defences to someone who otherwise might feel inclined to seek solace 
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amongst their friends or even just amongst people who might view the matter in the same way. I am concerned 
that that means that even though the policy of this bill, I would argue, is very sound, it will still potentially have 
unintended consequences for some people. I am particularly concerned when people are receiving unwelcome, 
unsolicited intimate images that have not been sent in order to threaten but perhaps are persistent, clumsy attempts 
to court. I would like to put on the record that I think that people who send these images are deeply misguided. 
I am yet to find a woman who finds these particular images enticing or attractive. Nevertheless, I am aware that 
some men in particular may be of the mistaken view that somehow a potential partner will be excited about 
receiving them. I suspect that is not the case. However, that does not fall within the scope of threat. One of the 
things that women in particular may choose to do is to circulate that said unwelcome image amongst their friends 
as a way of saying, “Can you believe what this is guy is doing? What is wrong with him? No wonder he does not 
have a girlfriend and never will.” Nevertheless, that person could find themselves the unwelcome recipient of 
falling foul of this law. 
I suppose the question that I have relates to the degree of discretion available to the police in particular should 
a rebuffed man, in the buff, take umbrage at the circulation of his intimate image, particularly if he has been the 
subject of subsequent, probably well-earned, mockery. What discretion will the police be able to display in order 
to ensure that a person on the receiving end of the image is not going to find themselves, unfairly in my opinion, 
subject to the provisions of this legislation? 
Hon SUE ELLERY: I understand the point that the honourable member is making. I suspect that if I were in 
receipt of such an image, I would probably be one of those women who would seek to publicly shame the person 
by saying, “Look what I received on my social media site” or whatever. I suspect that I would be one of those 
people who might fall foul. However, the point I made in the response I just gave is that there are various elements 
of discretion. The police do have discretion as to whether to prosecute on public interest grounds. Again, the courts, 
depending on the particular circumstances as well, have a discretion as to how they will treat it. It is not possible 
to give the member a finite answer about what would happen in circumstance X versus circumstance Y, but 
I understand the point that the member is making. 
Hon ALISON XAMON: I thank the minister. During this debate I am hoping to get on the record confirmation 
from the government that this bill does not intend to capture those people who receive the unwelcome images and 
who subsequently resort, often in exasperation, to measures of further circulation for the express purpose of trying 
to dissuade the person who has sent the unwelcome image, but also, for that matter, people in general, from sending 
unwelcome intimate images. 
Hon SUE ELLERY: The driver of the policy was not the particular social behaviour that the member is describing. 
It would be inaccurate to say that there are no circumstances, because it would depend entirely on the circumstances 
in which the person who has received unsolicited intimate images and then as a form of “shaming” recirculates 
that. It is not what the policy was designed for; it is not its intent. I cannot give the member a guarantee that in 
every single circumstance there might not be a reason that that person too fell foul of the law. It will depend entirely 
on the circumstances. As I outlined, there are several points at which discretion can be exercised, by both the police 
and the courts. 
Hon ALISON XAMON: I thank the minister for that further explanation. I have some further questions about the 
nature of the education programs that are intended to be associated with the rollout of this legislation, and I will 
get to that in a moment. Is there an intention or, indeed, is it something that will be considered by government that 
the unintended consequences of people forwarding unwelcome intimate images for the purposes of shaming will 
be made more broadly known? 
Hon SUE ELLERY: The essential idea behind the legislation is not to distribute intimate images without consent. 
The essential message is not to do it—just do not do it. 
Hon Nick Goiran: Maybe don’t do it even with consent. 
Hon Sue Ellery: Yes. 
Hon ALISON XAMON: I have some other questions. Regarding the information program that has been referred 
to, can the minister confirm that it is the government’s intention to ensure that the same information will be 
provided to non-government schools and government schools to ensure that all young people and children are 
going to be made aware of the implications of both taking as well as forwarding intimate images? 
Hon SUE ELLERY: Yes, it is the intention that the educational information and material be made available to all 
students, whichever sector they are in. Catholic Education Western Australia and the Association of Independent 
Schools of Western Australia, representing independent non-government schools, sit on a joint working party with 
the Department of Education, which has responsibility for public schools. They are part of the working group that 
is putting together the material. I am advised that there have been meetings with them about the establishment of 
a working party. 
Hon ALISON XAMON: What is the proposed time frame for the likely rollout of this education program? Will 
it be available for the new school year? 
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Hon SUE ELLERY: I am advised that yes, it is intended that it will be available in the new school year, in 2019. 

Hon ALISON XAMON: Of course, minister, not all young people are in school, yet this legislation has 
implications well beyond young people who are currently in school. Is there going to be a broader education 
program so that other young people will be made aware of the changes to the laws and the risks inherent in 
forwarding intimate images? 
Hon SUE ELLERY: I can advise that the Department of Justice has also had discussions with the Ministerial Youth 
Advisory Council about options for reaching young people who are not involved in formal schooling. 

Hon NICK GOIRAN: What was the outcome of that discussion with the Ministerial Youth Advisory Council? Is 
it going to do something? If it is going to do something, when is it going to do it? Has it been provided with funding 
to undertake that education program for young people in Western Australia? 
Hon SUE ELLERY: I am advised that the meeting was about asking the advisory council for advice on options 
for reaching those young people. Formal advice has not been received from the Ministerial Youth Advisory Council. 
However, I am advised that the consultation and those discussions will be ongoing. 

Hon NICK GOIRAN: When is the formal advice from the advisory council expected to be provided? 
Hon SUE ELLERY: I am advised that there is not a finite date because those conversations will be ongoing. On the 
passage of the bill, the consultation process with the advisory council will move forward to assist with how the material 
is prepared—in particular, how it will be made available or accessible to young people who do not attend school. 

Hon NICK GOIRAN: Looking ahead to clause 2, which inevitably deals with commencement, I note that the 
government’s intention is that the operative provisions will come into effect on a date to be fixed by proclamation. 
Would the advice from the advisory council be received prior to proclamation? 

Hon SUE ELLERY: The plan is, on the passage of the bill, to continue the conversations and discussion with the 
Ministerial Youth Advisory Council, and others—the example I have been given is the Commissioner for Children 
and Young People—about the best ways to distribute the material, particularly to young people who are beyond 
school age, and that those consultations and the degree of engagement and information that is provided will assist 
the Department of Justice to determine the appropriate proclamation date. The expectation is that the process will 
take about three months, but if it were to take, for example, three months and one week, that would be okay; if it 
were to take eight weeks instead of 12 weeks, that would be okay too. The process that is planned is to consult 
with those bodies on how best to get information to young people who are outside the school system. 
Hon NICK GOIRAN: If I understand correctly, the government’s plan is to make sure that it has undertaken 
consultation with relevant stakeholders, experts and the like prior to proclaiming the operative provisions — 

Hon Sue Ellery: Honourable member, if you will take an interjection, it is so that when the law comes into effect, 
that education plan is running. 
Hon NICK GOIRAN: That was going to be my next question. It is one thing for them to have the advice but will 
the education program have been rolled out prior to proclamation? 

Hon SUE ELLERY: The plan is to have all the education material and the process by which it is to be rolled out 
to the respective people in different groups—some of whom attend school and some of whom do not—ready to 
go so that when the law comes into effect, the education plan is also in effect so that the message is getting out at 
the same time that the law is changed. 

Hon NICK GOIRAN: I guess I want to be confident that the education takes place before the law changes rather 
than at the time that it changes, because it is one thing for the materials to be in the hands of a teacher, chaplain or 
school principal and for those documents to sit on their desk and not be provided to the target audience, but then 
when the law changes, the target audience is captured by the new offences that they know nothing about. Although 
ignorance is no excuse before the law, I am hearing from the government that there is a keen desire and enthusiasm 
for young people to be educated about this change in the law. I would like an assurance that the education program 
is going to take place at some point prior to the law coming into effect. 
Hon SUE ELLERY: As I advised in the second reading reply, the information will get out through a series of 
media events encompassing print and TV, social media, the use of existing networks, and information being 
uploaded to respective government websites. The reason that is considered to be important is that Google is, in 
fact, I am advised, the first source of information that people use to look for what their options are if they are being 
subjected to this kind of exposure. Therefore, it is important that social media and government websites have that 
material. The member is right to ask questions about making sure that the education or information plan is 
appropriate. It is certainly not intended to be a hardcopy document, booklet, leaflet or whatever sits on the desk of 
a school chaplain, teacher or anyone else. I make the side comment that, in my experience, chaplains are the most 
proactive people in any school environment. I do not think they would be the ones who would be sitting on 
information and not distributing it. However, the plan is to get the message out using a variety of sources that we 
reasonably expect young people would access in any event. 
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Hon NICK GOIRAN: Minister, I agree with and am encouraged by everything you have said, but I am keen to 
know about the timing. All the things the government says it is going to do are excellent; there is consultation with 
the Ministerial Youth Advisory Council, the Association of Independent Schools of Western Australia and other 
bodies to make sure that the options about how to reach young people are clear in the government’s mind. All 
those things are excellent. There is then going to be an education program that consists of print and TV media, social 
media and the like. All those things are excellent and have my support. My question is: When? Are these things going 
to be done pre-proclamation or post-proclamation? Clearly, the minister will tell me that some of this will happen 
post-proclamation, and that is quite right, but will any of it be done pre-proclamation? For example, is it the 
government’s intention that some of the print and TV media and social media will be done prior to proclamation? 

Hon SUE ELLERY: I made the point a few minutes ago: I cannot give the member a precise time line for when 
that will happen. It is the government’s intention, once the bill is passed, that a definitive plan will be established 
to set out the best time line to take advantage of this. For example, they might need to take into account social 
media market usage over Christmas. I do not know. Particular elements might need to be taken into account, and, 
of course, the next school year kicks off in the first week of February. A plan will be worked out following the 
passage of the bill. I cannot give the honourable member a precise date or time line. However, I can tell him that 
the plan will encompass a variety of methods to get the message out, particularly to those young people who are 
not gathered in one place in a school setting but who are out and about studying, in the workplace or otherwise 
occupied. The plan is multimodal, if I can call it such. It will be determined once the passage of the bill occurs. 

Hon NICK GOIRAN: I will ask this question then: has the government made a decision that some education will 
take place prior to proclamation? 

Hon SUE ELLERY: I cannot be precise about when, honourable member. I anticipate from the way that it has 
been described to me that some will happen before proclamation and some will happen after proclamation. It will 
depend on the things that I indicated in the last answer I gave the member about how best to capture the particular 
group we are aiming at over the summer period, once the bill is passed. I anticipate there may be some before 
proclamation and there may be some after proclamation. 

Hon Nick Goiran: But no decision has been made? 

Hon SUE ELLERY: No decision has been made on the timing of that; however, I can assure the member that 
a plan is proposed to be developed post the passage of the bill. 

Hon PETER COLLIER: The minister mentioned a working group has been established—AISWA and the 
Catholic Education Office of Western Australia are working with Department of Education. Is the 
Western Australian Council of State School Organisations part of that working group? 

Hon SUE ELLERY: I am advised that there have been meetings with Catholic ed and AISWA about the 
establishment of a working group. I cannot tell the member whether WACSSO is included in that. I do not know 
from the advice at the table. However, wearing my other hat, I can probably find out, and I will encourage the 
Department of Justice to make sure that the respective stakeholder groups are incorporated into that working party. 
It might also include principals’ organisations as well. 

Hon PETER COLLIER: I think WACSSO needs to have some consultation or to be involved at some level, 
particularly considering the cohort involved. It should also include parents and friends organisations in the 
non-government sector. That is just a bit of advice and a suggestion. 

Hon MICHAEL MISCHIN: I am sorry that I had to be absent from the chamber on urgent parliamentary business 
for a short time. The minister might have already touched on this: is this education process aimed at juveniles at 
school or is it more general; and, if so, what is being planned for those who do not attend schools and who are not 
able to receive the benefit of that direct involvement? 

Hon SUE ELLERY: I have spent about 15 minutes talking about that. It is aimed at young people generally. The 
easier cohort to get to is those who attend schools, so processes have been established to prepare and distribute 
that material. For those young people who are no longer at school, a variety of other measures have been 
proposed—we just talked about those. Broadly, it is around the use of social media and involves seeking advice 
from the Ministerial Youth Advisory Council and others, such as the Commissioner for Children and Young People, 
on how to best get the message out, but it will include websites, social media, print et cetera. 

Hon MICHAEL MISCHIN: I take it that those avenues of education would be applicable to not only juveniles 
but also adults, warning people that new laws are in place and discouraging adults from engaging in this sort of 
behaviour. Has any estimate been made of what resources will be required and how much money will be involved 
to mount this education exercise? By involving schools, how much of a draw will it be on the education budget? 
Do we need to engage, for example, any kind of specialists to assist in propagating the message? 

Hon SUE ELLERY: I am confident that schools, be they public or private, already have extensive methods that 
do not require additional resources to get out the message—for example, the way schools manage the curriculum. 
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There are already programs in place around cyber safety and e-safety—things that schools already deliver as part 
of the curriculum. It is possible that the messages that will need to flow about this legislation will be incorporated 
in those. In terms of my other hat as Minister for Education, no additional resources will be required. I am confident 
that the messages can get out through the existing systems. 

Hon MICHAEL MISCHIN: I agree with the proposition the minister advanced during the second reading reply, 
that there needs to be a standard of behaviour that children as well as adults must abide by, and that we cannot 
make exceptions to the rule. But there are processes under the criminal justice system by which juveniles are dealt 
with differently, with sensitivity to their age and maturity. Take a situation in which a girl rashly takes intimate 
selfies of herself and propagates them to her then boyfriend, who irresponsibly sends them on to his friends. This 
is not an unlikely situation, and not particularly malicious, but certainly stupid and insensitive. How would 
a juvenile like that be dealt with in the process? How is it seen that that sort of a situation would be addressed with 
a view to imposing and giving force to the law while at the same time bearing in mind the consequences? Can the 
minister also address the consequences? Are there any risks of a juvenile being put on the sex offender register 
under the Community Protection (Offender Reporting) Act? 

Hon SUE ELLERY: I will start with the second point that the member made about whether people charged with 
these offences would be captured by the offender reporting regime. The answer is no. I will answer the first part 
of the member’s question in a moment, but I will first make the point that a key part of the purpose of the public 
education campaign, and the education campaign targeted at young people, is to try to, if you like, cut that off at 
the pass, before it happens, so that young people understand the consequences quite early. It is the very nature of 
developing brains in adolescents and such that that might not always be successful, but that is the purpose of it, as 
opposed to a 45-year-old bloke who should know better. 

Hon Michael Mischin: Unfortunately, a lot of adults do not know any better. 

Hon SUE ELLERY: That is true. In respect of young people and the situation that the member just described, 
I make the point that the juvenile justice team process, with its strong focus on restorative justice and family 
engagement, is already well adapted to deal with offending of this kind. It is anticipated that the misuse of internet 
images by young people in a high proportion of cases is likely to be driven by a lack of insight and maturity rather 
than a deliberate, considered decision to cause offence to, embarrass or harass somebody. It will depend on the 
circumstances, and I can appreciate members wanting, if you like, to test the boundaries by way of a series of 
examples, and I am happy to explore those where I am able to, but it will depend on the circumstances. 

Hon ALISON XAMON: This line of questioning gets to one of the core concerns about the bill and that is that 
although we absolutely do not want to minimise the seriousness of the implications of the act of sending on other 
people’s private images, we need to make sure that we do not inadvertently end up creating potentially lifelong 
consequences for young people who are acting foolishly and stupidly but not maliciously. It is about wanting to 
ensure that the police will use diversion for young people for the new offences when appropriate. Is it also the 
intention that the police will record the reasons why they might decide to prosecute when diversion is not the 
preferred option? 

Hon SUE ELLERY: The proposition that the police will record their reasons is a recommendation that the police 
have accepted and are in the process of implementing. I understand the concerns of members about young people, 
but the idea is not to exempt them from the law but to ensure that the justice system responds appropriately to their 
age. That includes, as I have just mentioned, the use of the juvenile justice team. I note that the honourable member 
made her own inquiries that have confirmed that the police are using diversionary options in cases of the misuse 
of intimate images where it is appropriate. 

Hon MICHAEL MISCHIN: Moving on from that for a moment, the minister mentioned in her second reading 
response, as I recall, that no recording-type offence is included in the legislation because strictures on that already 
exist under the current law. I think she mentioned the Surveillance Devices Act 1998, and made reference also to 
the Criminal Code. Can she inform us what the limitations are? I understand that under the Surveillance Devices Act 
it is the misuse of a surveillance device, but more generally, in respect of recording, what provisions of the 
Criminal Code or other legislation are available to meet that problem? 

Hon SUE ELLERY: There are two categories. The indecent recording of children is covered by the Criminal Code 
in sections 320, 321, 322, 329 and 330. The honourable member made the point about section 6 of the 
Surveillance Devices Act in respect of the recording of a private activity. 

Hon MICHAEL MISCHIN: Having said that, was the merit of having a more overarching recording-type offence 
included in this particular bill considered, and was it rejected on the basis that the field was already satisfactorily 
covered, or was it because of difficulties in framing it in an appropriately limited way that would not create 
undesirable consequences as an adjunct? If a specific part of the Criminal Code is going to deal with the 
propagation and distribution of intimate images, some integration of a suitable recording offence may be preferable 
and give the police the opportunity to cover the field satisfactorily, rather than having to target individual offences 
scattered amongst two pieces of legislation. 
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Hon SUE ELLERY: I referred in my second reading reply to the fact that it was considered. It was rejected on 
the basis of the State Solicitor’s advice that the issues of recording were already covered in other legislation, 
two examples of which I just gave. 
Hon MICHAEL MISCHIN: Am I to understand that if any consolidation of those offences were to take place, 
they would be in no different terms than what is currently available? No improvement could be made on those that 
would deal with this particular matter at an earlier stage than the distribution? 
Hon SUE ELLERY: We are delving into the realm of the hypothetical. I do not know that it is possible to say 
that there is no way that those particular provisions of the Criminal Code and section 6 of the Surveillance Devices 
Act 1998 could be improved. That was not examined. The proposition considered was whether this legislation should 
include that offence of recording and the determination was made that no, it is satisfactorily covered elsewhere. 
Hon MICHAEL MISCHIN: That surprises me a little. Since the issue has been addressed quite specifically with 
a new part to the Criminal Code in order to address a particular mischief, I would have thought that the opportunity 
would be taken to review the current laws against recording to see whether they could be improved and 
amendments passed to refine those to meet the same mischief at an earlier stage. But the minister is telling me that 
no thought has been given to how they could be improved and brought up to date so that there is seamless coverage 
of the criminal law for this particular evil? 
Hon Sue Ellery: I have answered the question. 
Hon Michael Mischin: You have not, actually. 
Hon ALISON XAMON: I come back to the issue of diversion for young people. Can the minister confirm that 
the diversion methods that will be used or are intended to be used have been shown to be effective in reducing 
reoffending? 
Hon SUE ELLERY: I am not sure I really understand the question I am being asked. In response to the earlier 
question, I advised that police accepted the recommendation about recording their reasons for making decisions. 
Regarding diversionary programs, those are the diversionary programs and the methodology behind them that is 
now used by juvenile justice teams. I am not aware of any particular evaluation conducted recently. If the member 
is, she could advise me. The juvenile justice team is well experienced in its business of attempting to divert young 
people who, for a range of reasons, may make an ill-considered decision and end up on the wrong side of the law 
as a consequence. But I do not have any information available to me now about an evaluation of the diversionary 
programs that they use. 
Hon ALISON XAMON: I quickly go back to the issue of unwelcome intimate images that people receive and 
subsequently republish out of frustration or desperation. Is there any intention to ensure that police are given any 
level of training around the best way to support, particularly, women who have received these images? I note that 
in her comprehensive response to my earlier question the minister recommended that perhaps women may want 
to consider going to the police. The concern I have is that often when women go to the police, unless such an 
image is associated with an explicit threat, the police will ignore it or tell women to get over it. That is often why 
people take it in their own hands to respond, if you like, in a civil way by engaging in legitimate actions of public 
shaming. As that option is now potentially quite problematic for somebody, is there any intention to encourage 
police to take the receipt of these images much more seriously? 
Hon SUE ELLERY: I appreciate the point that the honourable member is making. I do not have anyone from the 
police here, so I cannot tell the member about specific training. I can tell the member that the work being done by 
the police academy has significantly improved over the time that I have been in public office. I am not able to give 
the member any detailed information; however, I can give the member the commitment that I will personally ask 
the Minister for Police to raise the issue with the Commissioner of Police. 

Clause put and passed. 
Clause 2: Commencement — 
Hon NICK GOIRAN: There is no question from me, just a short comment. This is one of the instances in which 
I support the operative provisions of the bill coming into operation on proclamation. I support that because of the 
information that was revealed earlier this afternoon: that the government is yet to make a decision on whether it 
will roll out the education program to children and young people prior to proclamation. If there were a date that 
this would come into operation, for example the day after the bill receives royal assent, I could envisage significant 
problems in Western Australia with children and young people being oblivious of the change in the law, whereas 
at least this particular clause gives the government sufficient flexibility to ensure that the laws are not proclaimed 
until Western Australian children and young people are properly educated about the change in the law. It is 
important for members to note that the proclamation date—if this clause passes in its current form—will come 
into operation only at a time the government of Western Australia chooses. It will be entirely for the McGowan 
government to choose when this law will come into operation. Consequently, it will be entirely up to the 
government to decide whether one or more than one child in Western Australia has any idea that this law has 
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changed. I hope that the McGowan government makes the commonsense decision to ensure that it properly rolls 
out its education program for children and young people prior to running off and proclaiming this law, because if 
it fails to do that, there will be significant problems in this state. If government members are in any doubt about 
that whatsoever, I would encourage them to pick up the phone and talk to the Commissioner for Children and 
Young People, because I cannot imagine for a moment that the Commissioner for Children and Young People 
would ever countenance a change in the law of this magnitude occurring prior to children and young people in 
Western Australia having any idea about it. I would encourage the government to give very strong consideration 
to the education program that it is planning. I am somewhat dismayed to hear that it is only in the planning stage 
and that there is no plan, as such, that can be tabled or anything of that sort. A consultation process is taking place 
that seems to me to be appropriate; a good number and range of stakeholders seem to be involved. At the end of 
the day, consultation is not a decision. Earlier this afternoon, we heard that the government has not yet made 
a decision on whether it will roll out the education program prior to proclamation. I hope that it does. For those 
reasons, on this occasion I support the operative provisions coming into effect by way of proclamation. 

Clause put and passed. 
Clause 3 put and passed. 
Clause 4: Chapter XXVA inserted — 
Hon MICHAEL MISCHIN: I have a question about proposed section 221BA and the definition of “engaged in 
a private act”, which is said to mean three things. It arises through the offence-creating provision in 
proposed section 221BD(2), which states that the distribution of an intimate image of another person without that 
person’s consent is a crime. Proposed section 221BA defines an intimate image of a person; I will come to that in 
a moment. One of the options under “intimate image” in proposed paragraph (a)(iii) refers to “the person engaged 
in a private act”. This is said to mean three things — 

(a) in a state of undress; or 
(b) using the toilet, showering or bathing; or 
(c) engaged in a sexual act; 

I understand that the New South Wales legislation has a qualification to that definition. It refers to — 
… a sexual act of a kind not ordinarily done in public … 

Would kissing be considered a sexual act? 
Hon SUE ELLERY: This will really depend on the circumstances. If a couple is kissing in public, they would not 
have a reasonable expectation of privacy and the definition of intimate image would not be engaged. They are 
making a choice to do what they are doing in public. If they are kissing in private, it would be for the court to 
determine whether the conduct amounts to a sexual act. It will depend on the circumstances; however, if they are 
kissing in public, one assumes that they know that they are in public. 
Hon MICHAEL MISCHIN: That might be right. I suppose it all depends on the nature of the kissing, too. 
Whether the couple expected to be photographed kissing and to have the image distributed is another matter. If 
I understand the legislation correctly, it is not a limitation on any other sexual act; or is the commission in public 
of a sexual act, besides kissing—that is, a real true-blue definite sexual act, common-or-garden sexual act—
something that cannot be distributed, notwithstanding that it can be seen by the public? 
Hon SUE ELLERY: I need to take the honourable member to the definition of an intimate image. 
Proposed section 221BA states — 

intimate image, of a person — 
(a) means a still or moving image, in any form, that shows, in circumstances in which the person would 

reasonably expect to be afforded privacy — 
I appreciate that the honourable member wants to test the boundaries of what will be covered, so to speak, but the 
definitions are deliberately written to express what a reasonable expectation would be. Frankly, common-or-garden 
sexual activity or not, the definition of an intimate image will depend on the particular circumstances of the case. 
I am not sure that I can take this much further for the honourable member, other than to say that the legislation has 
been drafted to capture what a reasonable person might expect the definitions would mean. Common-or-garden 
sexual activity or otherwise, if people are knowingly conducting a sexual act in public, one would not expect that 
they would expect to be afforded privacy. 
Hon ALISON XAMON: Would the following scenario be captured by the provisions of this act? If, under the 
cover of darkness, a drunken teenage couple decide to engage in sexual congress at Cottesloe Beach, for example, 
and they are inadvertently photographed by their mates and the photograph is subsequently sent around, would 
that be in breach of these provisions or would it be fair game? Although they may have thought that they were able 
to undertake the activity in private, it was a public place and they may nevertheless have no recourse. 
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Hon SUE ELLERY: Perhaps the honourable member has answered her own question—they are doing what they 
are doing in a public place. Nevertheless, as I pointed out earlier in respect of young people, which is the example 
the member gave, there are several points at which discretion can be exercised by either the police or the courts. 
The bill has been crafted to allow those discretionary trigger points to be used, but it will depend entirely on the 
particular circumstances of the case. 

Hon MICHAEL MISCHIN: I think Hon Alison Xamon has struck on the same issue that I have with the bill—
it is the wording that has been used. I was referring to the circumstances in which a person would reasonably 
expect to be afforded privacy. To wit, a person having sex in the dark on the beach could say, “Leave me alone. 
I expect to do this privately. Get lost; it’s in a public place, but it’s dark, so take off.” That is different to the 
New South Wales formula, which refers to when a reasonable person would reasonably expect to be afforded 
privacy. Under the NSW legislation, one could say, “Hang on, you’ve decided to do this in a public place—in the 
back of your car at the drive-in, on the beach at night or wherever it happens to be—and you can’t reasonably 
expect to have privacy like you would have in your own home.”  

The New South Wales formula seems to take the circumstances into account a little more, rather than the subjective 
view of the person who is being photographed. It may be that not much turns on this in the end, and it may just be 
a question of emphasis, but I am curious about why the NSW formulation was not adopted rather than this one, 
which seems to open up arguments, particularly in light of the broader concept of a sexual act. 

For example, let us take tongue kissing and all the rest of it. If it is done in the dark and is considered to be 
a sexual act, is it something about which a person could say, “I would reasonably expect to be afforded privacy, 
so go away and don’t photograph me; and, if you photograph me, you can’t send it out on social media”? I am 
just trying to get an idea of the metes and bounds, because this sort of stuff will come up, particularly in cases 
in which people are engaged in social activity—parties, camping trips, all sorts of possibilities. I think we need 
to understand the metes and bounds so that people are not unreasonably caught by this legislation. 
Unfortunately, it is of the nature of things sometimes that the flaws in legislation are shown up by the extreme 
cases, with an overenthusiastic prosecutor or a particularly insistent complainant pushing for action that causes 
difficulties down the track. 

Hon SUE ELLERY: If we start with the New South Wales example, a deliberate decision was made that 
qualifying the reference to engaging in a sexual act with a privacy requirement would, in fact, be duplicative. That 
is because the overarching definition of “intimate image” already requires that the relevant conduct be depicted in 
circumstances in which the person would reasonably expect to be afforded privacy. The question of whether 
a secluded beach at night constitutes a place where a person might reasonably expect to be afforded privacy is 
going to hinge on whether the circumstances—this may not be satisfactory to the honourable member—are such 
that the person could reasonably expect to be afforded privacy. Commonsense would say that in most cases, 
a person who chooses to undertake that activity in a public place—be it dark or otherwise—cannot reasonably 
expect to be afforded privacy; the nature of the place is that it is public. However, one could construct a scenario 
that could conceivably give rise to the opposite conclusion, and that is why I am not in a position to be able to say, 
“Here are 37 000 possible scenarios, here is the decision that the police will take in each of those 37 000 scenarios 
about whether to proceed to lay charges, and here is what the court will be required to do in each of those 
37 000 scenarios.” It is not possible to do that. The bill has been deliberately constructed to do several things: to 
send the message that the conduct is unacceptable and that there are consequences as a result, and to allow the 
particular circumstances to be taken into account. One such circumstance is, for example, the age of the people 
involved: are we talking about 14-year-olds or are we talking about 46-year-olds? There is a difference. Although 
I understand well the question the honourable member is asking and I understand why he is asking it, the bill has 
been deliberately structured in this fashion to rely on those words in circumstances in which the person would 
reasonably expect to be afforded privacy. 

Hon ALISON XAMON: I thank the minister. Although I certainly accept that it is impossible to outline every 
single scenario to which this bill may or may not apply, it will of course be important for people who might look 
at this legislation in the future to get some idea of the policy parameters intended. One of my concerns about the 
potential lack of protection, particularly for young people who may find themselves being photographed in 
unfortunate situations within the public realm, is that it is very often young people who engage in these activities 
in public spheres precisely because they do not have their own places in which to engage in these activities. It 
would be very concerning if they were to be subject to being photographed by a third party and found that they 
had no recourse to be able to stop the distribution of the images and to ensure that people who could potentially 
circulate those images maliciously can be brought to account. 

I would like to further unpick the idea of what is reasonably deemed to be a public place. We have already talked 
about the complexities and what can be expected around the cover of darkness. My further question is about the 
old chestnut of the back of the car. If someone is in the back seat of their own vehicle, under the cover of darkness—
potentially in the car park of Cottesloe Beach—would that be considered to be a public place, or would it be 
a scenario that could invite the provisions of this legislation? 
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Hon SUE ELLERY: I would like to be in a position to give the honourable member a definitive answer that the 
police will treat that particular circumstance in such a way, and that the courts will treat it in such another way. It 
is going to depend on the circumstances. A public car park at Cottesloe Beach—or anywhere else—is a public 
place. There might be a difference between a kombivan with curtains and a ute, I am advised. There may well be 
a difference, but I am not able to give the honourable member a precise response in that respect. I do not want to 
be seen to be hindering her questioning; I am happy to answer questions about this, but I am not sure that I can 
give her a definitive answer. The description she gave was of a vehicle in a public car park; that is a public place. 
Whether I can be any more precise than that is going to depend on the particular circumstances and whether, for 
example, inside a kombi with curtains one might reasonably expect to be afforded privacy. 
Hon MICHAEL MISCHIN: How times have changed. I can recall, within living memory, when I was sitting in 
the chair that the minister is sitting in, and answers like, “Well, it depends on the circumstances” were utterly 
unacceptable to those sitting on these benches in those days. There was an insistence that I give assurances about 
what the police might think and do under any given circumstances, and how the courts would treat cases and the 
like. Now the minister is telling me that she cannot even say whether it would fall within the scope of the legislation 
if, for example, people engaged in and filmed a sexual act at night-time on a beach, and it was not even a third 
party filming it but the couple filming it themselves for posterity and memories for their scrapbook, and then later, 
when the relationship turned sour, one of them decided to go and send it on. The minister cannot tell me whether 
that situation would subject the relevant party to an offence, because it is a moving image or perhaps a still of 
a sexual act, or whether that is a circumstance in which a person could reasonably expect to be afforded privacy. 
That is precisely one of the circumstances that this bill is meant to address, yet the minister cannot tell me whether 
it falls on one side of the line or the other. As I say, times have changed. Can the minister do better than that? Can 
she tell me whether in those circumstances—if a couple engages in what is blatantly a sexual act at night down at 
Cottesloe Beach but gets away with it because, by happy circumstance, no-one notices, but they have filmed it and 
later on one of them sends it on to someone else—that person will have committed an offence under the act? 
Hon SUE ELLERY: I am not sure that I can take it much further. The member can keep coming up with 
examples—I used the number 37 000—but the advice I am given is that in the case he has described, it is quite 
likely that the prosecution will have a stronger case to put than in other circumstances. However, I have already 
made the point that it will depend on the particulars of the circumstances and whether the person would reasonably 
expect to be afforded privacy. 
Hon MICHAEL MISCHIN: I think the minister has just highlighted the problem. I have given the minister 
a scenario, which I do not think is a particularly extravagant one, I would have thought. It is the sort of scenario 
that might arise and the facts are fairly simple. The minister cannot offer any guidance on whether it is something 
that the government would expect the police to charge. How will the government educate the public on this if it 
cannot tell us whether that simple scenario is intended to be covered by this legislation? 
Hon SUE ELLERY: I think the member is being disingenuous. I said that the advice available to me was that in 
the scenario he described, the prosecution would have a strong case. 
Hon Michael Mischin: “Stronger case”, you said. 
Hon SUE ELLERY: Okay, stronger case. I think it is disingenuous to say that I was not able to give the chamber 
any advice about that. I can and did. I make the point again that it will depend on the circumstances and what 
privacy a person might reasonably expect to be afforded. 
Hon ALISON XAMON: Picking up on the scenario that Hon Michael Mischin has already put to the chamber, 
can I confirm that it is not the intention of this legislation to rule out the possibility of an aggrieved party seeking 
recourse to have an intimate image removed and to have the person responsible for its distribution charged, or to 
deny that party an opportunity to have that addressed simply because that image may have originally been produced 
in a public arena? 
Hon SUE ELLERY: The honourable member is correct. 
Hon MICHAEL MISCHIN: Let us say a sexual act is committed in a public place and recorded—it does not 
have to be by a third party, it can be by the parties engaged in that act—perhaps as an act of bravado that they can 
distribute to their friends to show that they have had sex on top of the DNA Tower at Kings Park in broad daylight. 
No-one happens to see them and they distribute that image to a few friends. One of them, after the relationship 
goes sour, decides to send it to another group of friends and that is covered by this. Is that circumstance one in 
which the person would reasonably expect to be afforded privacy? Yes or no? What will be punished—the breach 
of privacy or the distribution of the image? Where do we draw the line with this? 
Hon SUE ELLERY: I will go back to the intent of the bill. It is about the distribution of intimate images without 
consent. That is the policy of the bill. A range of scenarios is possible about which it is not possible for me to say, 
here and now, that in this particular case, I can guarantee that the police will or will not lay charges, and in that 
particular case, I can guarantee that the court will treat it in this way or will definitely not treat it in that way. I am 
not in a position to give the member that advice. The intent is to make it clear that the distribution of intimate 
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images without consent is an offence. The bill provides the police—particularly for young people, but not just for 
young people—discretion to determine whether they should lay charges in the particular circumstances, and 
provides the courts discretion to take account of the particular circumstances in deciding the outcome of those 
charges. We could go through particular scenarios, but I do not think I will be able to satisfy the member that in 
every single one I will be able to say that the police’s response will be X and the court’s response will be Y. I am 
not in a position to do that. However, the construct of the bill is that it is about a private act, which is — 

(a) in a state of undress; or 
(b) using the toilet, showering or bathing; or 
(c) engaged in a sexual act; 

It is about whether the person would reasonably expect to be afforded privacy. Both the police and the courts will 
have to take into account those circumstances and the information in front of them at the time. 
Hon MICHAEL MISCHIN: I thank the minister for telling us the policy of the bill, but it is structured in 
a particular way, with certain elements of an offence and some very long and detailed definitions. I do not expect 
the minister to go through every foreseeable combination and circumstance imaginable. I have put to her something 
that is not particularly complicated. A couple, in broad daylight, engages in a sexual act at the top of the Kings Park 
DNA Tower, where anyone is able to see them but, by happy circumstance, no-one does. It is something of which 
they are currently proud so they post it to a couple of friends. Of course, the fact that they have distributed it to 
certain people will not bar prosecution in due course for a further distribution down the track. But when the 
relationship sours, or perhaps when it has not soured—let us say that they are still in a relationship—without the 
knowledge of one of the parties, the other sends on the image. Will that person have committed an offence by 
distributing an intimate image—meaning “a still or moving image, in any form, that shows, in circumstances in which 
the person would reasonably expect to be afforded privacy” a sexual act? Can it be said or inferred from the evidence, 
beyond reasonable doubt, that one or other of the people would reasonably expect to be afforded privacy in those 
circumstances and, hence, there is the foundation of an offence or not? I would suggest that in New South Wales 
it would not be, because the terminology is “reasonable person would reasonably expect”. However, we are talking 
about “the person would reasonably expect”. Is there a difference in the way that the legislation would be applied? 
Can the minister give us any guidance at all? This is the government’s bill. The government ought to be able to 
tell us, at least broadly speaking, how it is supposed to work rather than simply referring to the policy of it, saying 
that it is supposed to criminalise the distribution of intimate images without consent. There is more to it than that. 
There are definitions. It is a question of whether those definitions are framed satisfactorily to meet the mischief 
that the government proposes to address. Can the minister help us out at all? 
Hon SUE ELLERY: The words “the person would reasonably expect” were deliberately crafted in that fashion. 
The legislation asks the court to stand in the shoes of the person depicted, not the person distributing or the person 
who receives, and consider from that person’s point of view—from that person’s perspective—whether that person 
had reasonable grounds, on the basis of the evidence provided, to expect privacy. That will be different in different 
circumstances but those words were crafted in that particular fashion to put the person whose image had been 
depicted at the centre and consider from their perspective whether there were reasonable grounds for them to have 
expected privacy. 
Hon NICK GOIRAN: Regarding the choice of language found on page 3 of the bill and the definition of 
“intimate image”, the minister has drawn an interesting point to my attention. The government has chosen to use 
the words “the person” rather than “a person”. Does that mean that the test will be subjective or objective? 
Hon SUE ELLERY: It is interesting because it is a shared objective. If the intent had been to consider solely the 
complainant’s subjective expectations, the phrase could have been drafted—I touched on this in my second reading 
reply—as the person “had” a reasonable expectation of privacy. The wording that has been used—“the person 
would reasonably expect”—invites the court to stand in the shoes of the person depicted and consider from that 
perspective the objective question of whether there were reasonable grounds to expect privacy. It is a bit of a mix 
in that the court is invited to stand in the shoes of the person depicted and then consider from that point of view 
the objective question of all the circumstances that person found themselves in and whether there were reasonable 
grounds on which to expect privacy. 
Hon NICK GOIRAN: At least from my perspective, I would like to round this out, and other members may like 
to continue their line of questioning on it. It is a combination of the two. The act is taking place in the middle of 
Murray Street Mall in broad daylight. Hundreds of people are walking through Murray Street Mall. The conduct 
has been captured and distributed. The person who is later offended that this distribution has taken place 
subjectively says, “This is outrageous. I expected privacy. I am greatly offended that this image has been 
distributed.” Even though that is that person’s subjective view, the court will then engage, because of the words 
“would reasonably expect”, and say, “That is entirely unreasonable” and therefore that instance would not be 
captured by this legislation. 
Hon SUE ELLERY: That is correct. The court will consider the particular circumstances and will most likely 
arrive at the same position in the scenario that the member has described. 
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Hon MICHAEL MISCHIN: Can the minister assist the police officer who is faced with an intimate image of 
people filming themselves having sex at the top of the DNA Tower in Kings Park about whether that is something 
that is intended to be captured by this? The person comes along later and says, “Yes, I was quite happy to have 
sex at the top of the DNA Tower in Kings Park in broad daylight and I know that there were cars down in the car 
park and the like but no-one bothered us but my nasty girlfriend has now sent off a copy of this video. I reasonably 
expected to be afforded privacy up there because no-one was around and no-one was coming close.” Is that the 
way this legislation is meant to work? The minister says that she cannot anticipate what the police might do but 
some police constable, who has emerged from the academy, is looking at this and someone has come along and 
said, “Here is a video of me that has been distributed. This is how it came about.” Can you help him out at all and 
give some idea as to whether that is the mischief that this legislation is meant to be addressing rather than being 
left to the court? 

Hon SUE ELLERY: It will depend on the circumstances to a certain extent. It has been a long time since I have 
been at the top of the DNA Tower so I do not know whether there are screens around the top. I do not know to 
what extent it is exposed. I would say that when standing in the middle of Murray Street Mall, one would be 
exposed and they would know they are exposed. Assuming that the “public viewability” of the top of the 
DNA Tower in Kings Park is the same as it is in Murray Street, I would give the same answer. It will depend on 
the circumstances of the particular evidence. If people are doing it in broad daylight, and if they are doing it in 
a public place in which, as the member described, there are lots of cars in the car park, I do not see how they could 
reasonably expect to be afforded privacy, but there might be other bits of evidence that I am not aware of. 

Hon ALISON XAMON: I want to confirm that for the purposes of this legislation, merely the fact that it is 
daylight does not preclude potential recourse for someone under this legislation. The example of various malls 
have been given. I would suggest that people are going to be captured by CCTV, if nothing else. I think any 
reasonable person would expect that to be public. For example, it may be the middle of the day and people could 
be on what they think is a very, very secluded beach, perhaps up north where it is nice and warm, and unbeknownst 
to them, somebody may be filming or taking photographs but they would potentially reasonably expect that they 
would be afforded some privacy. I wanted the minister to confirm for the record that merely the fact that it is 
daylight does not preclude the discretion being applied in the future. 

Hon SUE ELLERY: The honourable member is quite right. I was using the descriptors of that particular scenario 
that were given to me. It will be the case—that was my point exactly—that it will depend on the particular 
circumstances. It may be a public place but it is completely secluded. 

Hon MICHAEL MISCHIN: I was going to ask the minister about the prospect of having sex in an elevator in 
a public building in between floors and whether that is a place in which someone could reasonably expect to be 
afforded privacy, but I suspect the answer would be that it all depends on the circumstances. 

Hon Sue Ellery: No is what the answer will be if you ask me that question. 

Hon MICHAEL MISCHIN: That is something. I am glad that we have got that far. At least a police officer will 
know what to do in those circumstances. 

A question was asked earlier, and I think the minister touched on it in her second reading reply. The definition of 
“intimate image” states — 

(a) means a still or moving image, in any form, that shows, in circumstances in which the person would 
reasonably expect to be afforded privacy — 

… 

(b) includes an image, in any form, that has been created or altered to appear to show any of the things 
mentioned in paragraph (a); 

That is, paragraph (a) refers to breasts, genital area et cetera. Is that meant to cover a cartoon depicting, say, 
a woman in a state of undress who is recognisably meant to be a particular person? Is that the sort of mischief that 
is meant to be covered by this provision? 

Hon SUE ELLERY: I provided quite a detailed response to this question in my second reading reply. The 
definition of “intimate image” in proposed section 221BA requires that the image shows or appears to show one 
of the things mentioned in subparagraphs (i) to (iii); that is, the definition includes both what we might call 
authentic intimate images and images that appear to contain intimate content but are, in fact, fake. This language 
is intended to capture convincing fakes, not satirical mock-ups. So we would not expect that someone looking at 
a lewd caricature would conclude that it appears to show actual intimate content. Let us assume that someone is 
able to persuade the court that a caricature constitutes an intimate image. The accused person could then seek to 
rely on the reasonable conduct defence contained in proposed section 221BD(3)(d). In doing so, we would expect 
the accused to refer the court to the considerations listed in proposed subparagraphs (i) and (iv)—namely, 
“the nature and content of the image” and “the degree to which the accused’s actions affect the privacy of the 
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depicted person”. If the nature of the image is clearly humorous and fake, the person’s privacy is not affected 
because the image does not capture or appear to capture a private moment. Depending on the circumstances, the 
media activity defence in proposed section 221BD(3)(c) may also be relevant. 

Hon NICK GOIRAN: My colleagues have asked a number of important questions around the definition of 
“intimate image”, which is found on pages 3 and 4 of the bill in clause 4, which is before us. Without in any 
way wanting to cut off their line of questioning, I was hoping to ask a number of questions around the definition 
of “consent”, which is found in this same clause. “Consent” is defined in what will be new section 221BB. 
I note that according to the explanatory memorandum, the government has made the decision to mirror proposed 
subparagraphs (i) and (ii) on section 319(2) of the Criminal Code. That is obviously a decision that is quite 
within the government’s right to make. Has the government reviewed the necessity of section 319(2) of the 
Criminal Code? 

Hon SUE ELLERY: The best advice available to me at the table is no. The provisions in this bill before us relied 
on the advice of the Office of the Director of Public Prosecutions. If the question is more broadly whether the 
government has considered a review of the existing provisions around consent in the Criminal Code, the best 
advice available to me is no, but it might be the case that other work is being done by other parts of government 
that we are not aware of at the table. 

Hon NICK GOIRAN: Section 319(2)(a) of the Criminal Code, which, remember, is the section that the 
government says that it is mirroring this provision on, states — 

For the purposes of this Chapter — 

(a) consent means a consent freely and voluntarily given and, without in any way affecting the 
meaning attributable to those words, a consent is not freely and voluntarily given if it is obtained 
by force, threat, intimidation, deceit, or any fraudulent means; 

The minister will see that in section 319(2)(a) of the Criminal Code, it is all captured in one subclause, whereas in 
this bill, the government has deemed it necessary to separate those provisions into proposed section 221BB(1) 
and (2). The minister’s advice at this stage is that the government has not reviewed the necessity of the section in 
the Criminal Code that it says is necessary to use as a mirror for this new section. I take it that the minister is not 
in a position to advise whether any statutory review has looked into the necessity of that clause, or whether there 
has been any review by the Law Reform Commission or the Department of Justice. 

Hon SUE ELLERY: As I answered, it is not that we are aware of. I am advised that, if the honourable member is 
thinking that in the bill before us the same provisions are effectively split into two subclauses as a consequence of 
any particular thinking around the meaning or the intent, that is not the case. It is my least favourite answer, but 
I am advised that Parliamentary Counsel’s view was that the splitting in two, albeit with the words 
“without limiting the generality of subsection (1)”, is the more modern way of drafting. As I said, it is my least 
favourite answer, but that is what I am advised. 

Hon NICK GOIRAN: It is a little curious because, from time to time, government does get advice from 
Parliamentary Counsel emphasising and underscoring the necessity for things to be consistent, particularly within 
the same act. Nevertheless, that is the advice that has been given to government and the advice that it is running 
with. Is the minister in a position to advise whether there have been any cases that have turned on the phrase used 
in section 319(2)(a) of the Criminal Code? 

Hon SUE ELLERY: No, I do not have that information available. 

Hon NICK GOIRAN: The government is not sure whether there has been a review of this section. Remember, 
minister, the government is saying that it is very important — 

Hon Sue Ellery: Honourable member, can I just correct you? It is not that the government is not sure; it is that 
I do not have the information available to me. 

Hon NICK GOIRAN: Right at this moment? 

Hon SUE ELLERY: Correct. I have advisers from the Department of Justice with me. There may be advice 
available from the DPP or others about whether particular cases have turned on that definition. I do not have that 
information available to me here. That is all I am saying. 

Hon NICK GOIRAN: Sure. That is fine, minister, but I am going to operate on the basis that the government has 
chosen to have the best available advice at its disposal this afternoon for the progress of this bill and, according to 
that best advice, the government is not aware of any review of the section in the Criminal Code that it says is very 
important for this bill to use as a mirror. There has not been any review but, on top of that, the government is not 
aware of any cases that have turned on this very important language that it says needs to be used as a mirror. If the 
minister does not know of any review and does not know of any cases that have turned on the purpose of that 
section, why does the government assert that it is essential that we use that particular provision as a mirror for the 
provision in the bill? 
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Hon SUE ELLERY: I will ask the honourable member to repeat the last part of what he said in a moment because 
I was receiving advice. However, I am advised that the Director of Public Prosecutions provided advice on this 
particular terminology and the way that it was drafted. The DPP’s advice was to keep the language that was in 
section 319 of the Criminal Code and that there is no change to the effect or intent by splitting it into two, which 
was done by the drafters. 
Hon NICK GOIRAN: Was it the case that in an earlier draft of the bill, proposed section 221BB(1) and (2) was 
not in the original draft and that, subsequently, the DPP was consulted and they drew it to the government’s 
attention, saying, “It’s very important that you use that as a mirror”? 
Hon SUE ELLERY: I cannot give the honourable member a precise answer of what was in the first draft, but the 
DPP was consulted before drafting began, while drafting was proceeding and once drafting was completed. 
Hon NICK GOIRAN: When did the DPP provide the advice saying that it is essential that this particular provision 
be included in the bill?  
Hon SUE ELLERY: I cannot give the member a precise date, but I am advised that it was early in the drafting 
process that the DPP expressed the view that it be expressed in the form that we have described. 
Hon NICK GOIRAN: Was that expression by the DPP in writing or was it verbal? 
Hon SUE ELLERY: It was in a meeting, I am advised. I cannot, as I said, give the member the date when it 
happened. The best recollection of the advisers with me is that it was early on in the drafting process. 
Hon NICK GOIRAN: Did somebody in government take notes at that meeting and are those notes available to 
be tabled? 
Hon SUE ELLERY: I am advised that notes were taken. I am not in a position to tell the member whether those 
notes can be tabled, because we need to determine whether they are considered part of cabinet-in-confidence. I am 
not in a position to answer that question, but I am advised that notes were taken during the meetings. The advice 
provided by the DPP was at a meeting. 
Hon NICK GOIRAN: If the minister is not in a position to release those meeting notes, will she discuss that with 
the Attorney General and see whether they can be tabled? 
Hon SUE ELLERY: I can ask. I think it would be very unlikely that the government—in fact, any government—
would agree to release notes taken during the drafting consideration of a bill, but I am happy to ask the question. 
Hon NICK GOIRAN: So that members are clear about what we are doing here, at the moment we are being 
asked to consider the inclusion of entirely unnecessary words in the bill on the basis that the government says 
that it is very important we include these words because they are found elsewhere in the Criminal Code. 
Interestingly, in the next breath the government says, “But we’re not going to use the exact same words as 
elsewhere in the code; we’re actually going to split that provision because Parliamentary Counsel says that it is 
more modern to do it that way.” In all the circumstances, a statutory review has not been undertaken, it has not 
been referred to the Law Reform Commission, we cannot identify a single case in which this has been identified 
as a problem and it has turned on the phrase used in the provision, but we are being asked to agree to what are 
otherwise unnecessary words. 
Hon Sue Ellery: Which words do you say are unnecessary? 
Hon NICK GOIRAN: For example, proposed subsection (1) states — 

In this Chapter a reference to consent is a reference to consent freely and voluntarily given. 
If that was not in the bill, that would already be the case. Consent is always interpreted as meaning freely and 
voluntarily given. It does not need words in the Criminal Code to suddenly attribute consent as being given in 
a free and voluntary fashion. 
Hon Sue Ellery: Do you think it does harm to the bill? 
Hon NICK GOIRAN: That is why I am asking why the government is saying that it is necessary to include it. The 
minister says that it is necessary because it is found elsewhere in the Criminal Code so the government has mirrored 
it on that particular provision, yet it has decided to split the provision. No review was done and no case indicates that 
it is actually necessary. I find it very peculiar. I agree with the minister. I cannot find any basis upon which it would 
provide any harm. It is just very, very peculiar that the government insists in the explanatory memorandum that we 
must have this in the bill because it is elsewhere in the Criminal Code, yet no-one has turned their mind to whether 
it is even necessary elsewhere in the code. There has been no review. However, we do know that advice was given 
at a meeting by the DPP and that there are some secret notes that may or may not be provided at a later stage. Be 
that as it may, I note the government also insists that in proposed subsection (2) we must have words that read — 

Without limiting the generality of subsection (1), consent is not freely and voluntarily given if it is 
obtained by force, threat, intimidation, deceit or any fraudulent means. 

Was any consideration given to how to deal with consent that is obtained by mistake? 
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Hon SUE ELLERY: I am advised there is a general defence of mistake in the Criminal Code. 
Hon MICHAEL MISCHIN: It is not a defence strictly so-called; it is an exculpating circumstance that must be 
disproved by the prosecution beyond a reasonable doubt. I am not sure that is quite what Hon Nick Goiran was 
driving at, because the so-called defence under section 24 of the Criminal Code of “mistake” is something that 
relieves an accused of criminal responsibility. What I think Hon Nick Goiran was driving at is if the consent is 
given by mistake by the person depicted in the image. 
Hon Sue Ellery interjected. 
Hon MICHAEL MISCHIN: The minister did not answer Hon Nick Goiran’s question because I think she 
misunderstood his question. 
Hon NICK GOIRAN: Perhaps I will clarify for the minister because there seems to be some confusion. There are 
a number of elements to consent. Even if consent is given, it may not have been given freely. It may have been 
given by mistake or it may have been given under pressure. They are all circumstances in which a court would 
ordinarily consider whether there has been—shall I call it—authentic consent. I think the true legal term is genuine 
consent. Has genuine consent been given, whether it be to a contract or, in this instance, to the distribution of an 
image? The government has gone out of its way to specify—I say unnecessarily—in this clause that the consent 
must have been given freely and voluntarily, but the government makes no mention that the consent must not be 
given by mistake or under pressure. It makes no mention of duress or undue influence, or any of those other criteria. 
I am simply asking why, because the government has decided to elevate the importance of one component of 
consent, which is that it needs to be freely and voluntarily given, but has decided to provide no statutory assistance 
to the court on any other component of consent. I am asking why. 
Hon SUE ELLERY: We are still not entirely sure what kind of mistake the honourable member might be referring 
to, but let us provide two scenarios. If, for example, a person understood that certain things were going to happen, 
and they did not, or did not understand that certain things were going to happen and they did, and therefore the 
person made a mistake, that mistake is captured by the bill now before the chamber, in the words, “deceit or any 
fraudulent means”. The person was tricked, for example, or misled, and therefore they made a mistake. That is 
captured under “deceit or any fraudulent means”. If the honourable member means that a person made a decision 
and now regrets that decision, and that is the mistake, that is not captured, because at the time that consent was 
given, it was freely and voluntarily given. I presume that the court would test that. Perhaps the honourable member 
can assist by saying what other examples of mistakes he might be referring to. 
Hon NICK GOIRAN: I said that it was not a simple case of a mistake. I also asked about undue influence and 
duress. 
Hon Sue Ellery: Would you consider force and threat to cover the circumstances that you just gave? 
Hon NICK GOIRAN: I would not. That is part of a number of circumstances that could be considered, but the 
point here is that the government has gone out of its way to expressly indicate that consent must be freely and 
voluntarily given. It was unnecessary for the government to do that, but it has chosen to do so. I am simply asking 
why it has chosen to use that language—“freely and voluntarily”—and ignore “duress and undue influence”. Surely 
someone has turned their mind to this at some point, or is it simply a case of “the Director of Public Prosecutions 
told us at a meeting, of which we’ve got some secret notes, and that’s why we have included this, but actually 
no-one has really turned their mind to the different elements of consent”? 
Hon SUE ELLERY: Taking the pejorative out of what the member has just said about secret meetings and 
secret notes — 
Hon Nick Goiran: It was not a secret meeting—you told us about that—but the notes are. 
Hon SUE ELLERY: I told the member about the notes as well. That is not a secret either. I have just chosen not 
to share them, but I have said that I will give an undertaking to ask the question of the Attorney General. 
In any event, it is essentially—pejorative taken out—as the honourable member described; that is, those people 
with responsibility for providing input into the best way to reflect the policy of the bill provided advice that the 
two provisions currently set out in the Criminal Code at section 319 should be those relied upon in the bill before 
us. The drafters considered that the more modern—my least favourite answer—way to express that was by splitting 
it in two, as it appears in the bill before us. 
Hon NICK GOIRAN: The government says that it is very important that we use section 319(2) of the 
Criminal Code as the mirror for the proposed section that is before us. Why does the government give the age of 
consent as 16 years, when the very section that it is using as a mirror uses 13? 
Hon SUE ELLERY: Reliance on 16 years as the age of consent reflected the state’s general position when it 
comes to consent to sexual activity. There are certain offences in the code that rely on different ages for different 
elements, but the general position on the age of consent to sexual activity is 16. That is why it is relied upon in the 
bill before us. 
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Hon NICK GOIRAN: The government has chosen, if you like—my choice of words—to make a big deal about 
section 319(2). It is not me, it is the government that says that section 319(2) is a big deal and therefore we must 
include it to be consistent, and we must use it as our choice of language in proposed section 221BB, but 
section 319(2) states that a child under the age of 13 years is incapable of consenting to an act that constitutes an 
offence against the child. Now we are using the age of 16. Is it a mirror or partial mirror? What has been the basis 
of that? Was that again advice from the DPP, coming out of that same meeting? 

Hon SUE ELLERY: Let us take the pejorative out of it again. I note that the member said that it is his expression 
that the government is making a big deal. The government is making no big deal about this whatsoever. The 
member asked a question about where the definition of consent came from, and I advised that it came from 
provisions set out in the Criminal Code. It is about the definition of consent. The age of consent is 16 for sexual 
activity, and it was not proposed to change that by way of the policy of this bill. 

Hon NICK GOIRAN: Who was consulted on the choice of 16, rather than 13? 

Hon SUE ELLERY: The consultation on keeping the age of 16 was deliberately considered, and consultation on 
that particular matter took place with, and advice was sought from, amongst others, the Commissioner for Children 
and Young People, the WA Police Force, the Director of Public Prosecutions, the Aboriginal Legal Service, and 
the Women’s Council for Family and Domestic Violence Services. I do not have a list in front of me now, but I am 
advised that other non-government organisations might also have been involved. 

Hon NICK GOIRAN: I am pleased to hear that there was intentional, very deliberate consultation with the 
stakeholders on this issue. The minister said that the Commissioner for Children and Young People was consulted. 
What did the children’s commissioner say? 

Hon SUE ELLERY: I am advised that the Commissioner for Children and Young People and indeed all other 
stakeholders expressed the view that 16 years was the appropriate age to refer to in these provisions of the bill. 

Hon NICK GOIRAN: To be clear, no consulted stakeholder suggested an age other than 16? 

Hon SUE ELLERY: I am advised, no. 

Hon MICHAEL MISCHIN: Touching on the subject of consent, I can understand what has been driven at in 
proposed section 221BB, and also the purpose of section 319 in chapter XXXI of the Criminal Code, which 
deals with the question of consent more generally. Consent is framed in both cases as “a consent freely and 
voluntarily given”. The Criminal Code then goes on to state what does not constitute free and voluntary consent 
and specifies — 

where an act would be an offence if done without the consent of a person, a failure by that person to offer 
physical resistance does not of itself constitute consent to the act; 

Those prescriptions address issues of consent in the nature of sexual conduct. That is reflected, as the minister 
said, in proposed section 221BB of the code. I take Hon Nick Goiran’s point that it states nothing about consent 
being not freely and voluntary given if it is obtained by, amongst other things, duress or oppressive conduct, if you 
like. One can imagine circumstances in which a person persuades someone to consent to the distribution of an 
image in the same way that someone can persuade someone to engage in a sexual act by simply badgering them 
long enough until they finally give in. It cannot be said to be by force, necessarily, or by a specific threat, 
intimidation, deceit or fraudulent means, but simply through an oppressive harassment, conduct and oppression 
over time. Can the minister confirm that in the government’s view that would not be a consent freely and 
voluntarily given for the purposes of both a sexual offence under chapter XXXI of the code as well as what is 
being proposed in new chapter XXVA? 

Hon SUE ELLERY: I am not sure of the point that the honourable member is getting to. If the person who was 
subject to that badgering was to mount an argument that that was consent achieved by intimidation, for example, 
which arguably they could, the argument is that that consent was not freely and voluntarily given. It will depend 
on the position of the person. I am not entirely sure of the point that the member is trying to make around what 
constitutes free and voluntarily given consent, given the use of words in proposed section 221BB(2) around 
force, threat, intimidation, deceit or any fraudulent means. They are words that could capture a whole range of 
behaviour and activities that result in consent being given in circumstances in which otherwise consent would 
not be given. 

Hon MICHAEL MISCHIN: Perhaps I will clarify with an example. Let us say that person A is seeking the 
go-ahead, the consent, from person B. Person A says to person B, “Come on, let me show this photo to my mates”, 
and person B says, “No, I don’t want to do that.” Person A keeps coming back to person B, saying, “Come on, 
there is no harm. Come on.” They eventually wear person B down to the point that person B says, “All right! Do it.” 
Is it at least arguable that that would not be a consent freely and voluntarily given? 
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Hon SUE ELLERY: I think the honourable member has answered his own question, because he said that the 
person eventually gives in, as in the question had been asked more than once, and in the scenario that the member 
has just given, the consent would not have been given. It is arguable that that meets the intimidation component 
of whether consent is freely and voluntarily given. It is arguable. 

Hon MICHAEL MISCHIN: I would have thought it would not need to; I would have thought that it is a question 
of the line between persistent persuasion and harassment. Anyway, at least that is a possibility. Another feature of 
chapter XXXI of the Criminal Code deals with particular types of complainants and it is not being dealt with in 
this proposed chapter of the code. What about the circumstance in which the person whose image — 

Hon Sue Ellery: Honourable member, where are you looking in the code? 

Hon MICHAEL MISCHIN: I am looking at chapter XXXI of the Criminal Code that deals with sexual offences, 
but there is a feature I will get to in a minute that is not reflected in the proposed chapter—the case of incapable 
persons. A specific set of offences in chapter XXXI of the Criminal Code addresses the prospect of sexual offences 
against incapable persons. Plainly, they can be said to be giving consent to sexual activity and that consent may 
be freely and voluntarily given, not under any force, threat, intimidation, deceit or fraudulent means, but they can 
be, and I quote section 330(1) of the Criminal Code — 

… a person who is so mentally impaired as to be incapable — 

(a) of understanding the nature of the act the subject of the charge against the accused person; or 

(b) of guarding himself or herself against sexual exploitation. 

That does not seem to be covered as a possibility in what is being proposed by this bill. It seems to me that there 
could be circumstances in which someone whose intimate image is going to be distributed has given consent to it, 
but they are mentally incapable of understanding what they are consenting to, in the same way as someone may 
not be capable of understanding the act to which they are giving consent, in the case of sexual conduct. Does the 
bill need to be amended to accommodate those peculiar circumstances to protect the mentally incapable people? 
Has it been considered? 

Committee interrupted, pursuant to standing orders. 

[Continued on page 7781.] 

QUESTIONS WITHOUT NOTICE 

FORRESTFIELD–AIRPORT LINK — PROJECT COSTS 

1076. Hon PETER COLLIER to the minister representing the Minister for Transport: 

I refer to the Forrestfield–Airport Link. 

(1) What is the current total budget allocation for the Forrestfield–Airport Link? 

(2) What is the contingency allocation for the Forrestfield–Airport Link? 

(3) Has any funding from this project been reallocated to any other projects? 

(4) If yes to (3), what projects have received funding from the Forrestfield–Airport Link budget allocation 
and how much funding has been allocated to those projects? 

(5) Have there been any changes of scope to the Forrestfield–Airport Link project? 

(6) If yes to (5), will the minister provide a list of those changes of scope, together with the cost of each of 
those changes of scope? 

(7) If yes to (5), was a business case prepared for these projects? 

Hon STEPHEN DAWSON replied: 

I thank the Leader of the Opposition for some notice of the question. 

(1) The current total budget allocation is $1.861 billion. 

(2)–(6) In the 2015–16 budget papers, $60 million was transferred to the C series train project, which was 
subsequently cancelled, and in the 2016–17 midyear review, $100 million was returned to consolidated 
revenue, bringing the project budget to the current $1.861 billion. Additional works essential to the 
project but unfunded in previous budgets include the Bayswater station works at $86 million and the 
Claremont turnback works. 

(7) The government is unable to access the project definition plan prepared by the former government for the 
Forrestfield–Airport Link. 
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BANKSIA ROAD SAND MINE 

1077. Hon PETER COLLIER to the minister representing the Minister for Mines and Petroleum: 
I refer to the proposed development of the Banksia Road sand mine. 

(1) Is the Banksia Road sand mine project subject to an environmental approvals process; and, if so, what is 
the current status of that approval? 

(2) What are the environmental impacts if the project is approved, given the banksia woodland is currently 
managed as a conservation reserve and considered to be a nationally protected ecological community? 

(3) Does the Environmental Protection Authority provide guidance for the assessment of environmental factors 
that determine whether buffer distances are required to separate industrial land use from sensitive land use? 

(4) If yes to (3), will it be possible for the Banksia Road sand mine project to operate with the stipulated 
buffer between it and residential homes, and what environmental impacts would residents experience if 
the project is approved? 

(5) Have any issues been raised by local communities about the alignment of the Banksia Road sand mine project? 

(6) If yes to (5), what are those issues, how has the department responded to these concerns, and will the 
minister table this correspondence; and, if not, why not? 

Hon DARREN WEST replied: 
I thank the honourable member for some notice of the question. On behalf of the Minister for 
Regional Development, I provide the following answer. 

(1) Yes, mining lease M70/915 was subject to an environmental approval process and it received those 
approvals under the previous Liberal–National government between 2009 and 2016. The proposed 
development is currently being assessed by the commonwealth Department of the Environment and 
Energy under the Environment Protection and Biodiversity Conservation Act 1999. 

(2) Current approvals allow for the clearing of up to 16.25 hectares of native vegetation and the extraction of 
three million tonnes of sand within M70/915 over a 12-year period. M70/915 is located within crown 
reserve 24784 for recreation and crown reserve 32621 for use as a rifle range. Impacts on the banksia 
woodland were considered as part of the clearing permit assessment and were deemed to be acceptable, 
with the implementation of various conditions to protect the woodland. 

(3) Yes. The Environmental Protection Authority’s publication, “Separation Distances between Industrial 
and Sensitive Land Uses”, published in June 2005, provides general advice for proponents, responsible 
authorities and the community on recommended separation distances between industrial activities and 
sensitive receptors. It is used as a tool to inform assessments by responsible authorities for these activities. 
Statutory buffers are set by relevant planning authorities through the planning process. 

(4) Not applicable. 

(5) Yes. 

(6) Issues raised include dust and noise, the clearing of native vegetation and the management of 
contamination. The department has responded to these concerns by ensuring that those issues are properly 
considered within the assessment of applications before the department. The department has been unable 
to locate the relevant correspondence within the time frame available to fully respond to this question. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION — TONI WALKINGTON 

1078. Hon MICHAEL MISCHIN to the minister representing the Minister for Commerce and Industrial 
Relations: 

I refer to the minister’s announcement on 24 October of the appointment of public sector union leader 
Toni Walkington as a commissioner of the Western Australian Industrial Relations Commission. 

(1) Given the McGowan government’s professed commitment to transparency, accountability and honest 
government, will the minister detail the process by which Ms Walkington was chosen for the position, 
including when and by what means the position was advertised, the selection criteria and qualifications 
specified as necessary and desirable for the position, and the salary and conditions for the position, and 
will the minister table the advertisement and the selection criteria? 

(2) How many applications were received and considered, how many were in response to any advertisement, 
how many were unsolicited, and when and by whom were they received and considered before the 
minister made his selection? 

(3) What persuaded the minister to appoint Ms Walkington over any other applicant for the position? 
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Hon DARREN WEST replied: 
I thank the honourable member for some notice of the question. On behalf of the Minister for 
Regional Development, I provide the following answer. 
(1)–(2) Section 8(2) of the Industrial Relations Act 1979 provides that members of the Western Australian 

Industrial Relations Commission are appointed by the Governor in Executive Council. The government 
has followed the process required by the Industrial Relations Act to appoint Toni Walkington as 
a commissioner. In line with informal conventions, historically followed by both parties, the minister 
provided advice to the Governor following soundings with the appropriate industrial parties. 

(3) Ms Walkington brings a vast amount of industrial relations expertise to the role. Further, the majority of 
the WAIRC’s work now relates to industrial matters in the state public sector. Ms Walkington will bring 
to the WAIRC her vast knowledge and experience of dealing with public sector matters. Her appointment 
will also add some balance to the WAIRC’s membership, given there are currently no commissioners 
appointed from union backgrounds. 

SCHOOL OF ISOLATED AND DISTANCE EDUCATION — LANGUAGE COURSES 
1079. Hon DONNA FARAGHER to the Minister for Education and Training: 
I refer to the provision of language courses offered by the School of Isolated and Distance Education. 
(1) Can the minister confirm that the fee structure for schools accessing language courses at SIDE has changed? 
(2) If yes to (1) — 

(a) will the minister provide more detail on the new fee structure and how it is different from the 
previous structure; and 

(b) will all student year levels or only certain year levels be impacted by the new fee structure? 
(3) If yes to (1), when did the new fee structure come into effect? 
Hon SUE ELLERY replied: 
I thank the honourable member for some notice of the question. 
(1) Yes. 
(2) (a) All schools are provided the funds needed to deliver the Western Australian curriculum through 

the student-centred funding model, and that includes the languages curriculum. It was recognised 
in 2017 that some schools, particularly small schools typically located in rural and remote 
regions, may have difficulty attracting teachers with the experience and confidence to also teach 
the languages curriculum. In response, the Department of Education made available a range of 
teaching and learning resources, such as the online Indonesian program Ketawa and support 
through lead language schools. 
In November 2017, the department announced that schools would also be able to purchase 
a languages program through a lead language school, including the School of Isolated and 
Distance Education, on a price-per-class basis. As a result of feedback that a price per class may 
not be sustainable for small primary schools, the per-class pricing model was revised for 2019. 
The revised pricing model was communicated to schools on 24 October 2018. From 2019, the price 
for accessing a primary languages program through SIDE will be calculated on a cost-recovery 
model, which uses a sliding scale based on student population. The price per student for SIDE 
languages programs will range from a maximum of $701 per student for schools with a primary 
student population of 200 or more and will reduce for schools with small student populations. 
Schools with primary student populations of 60 students or fewer will not be charged. All 
schools accessing the SIDE languages program also pay an additional $5 subject contribution 
per student to cover the cost of resource provision. 

(b) All primary year levels will be affected by the new fee structure. 
(3) The new fee structure will commence in 2019. 

NATIONAL REDRESS SCHEME 
1080. Hon NICK GOIRAN to the Leader of the House representing the Attorney General: 
I refer to the government’s endeavours to join the National Redress Scheme. 
(1) Does the Attorney General have in his possession, custody or control a list of stakeholders that he, his 

staff or the department have consulted about the legislative instruments required to give effect to the 
government’s desire to join the scheme? 

(2) If yes to (1), will he table that list? 
(3) If no to (1), will he undertake to prepare such a list and have it tabled at the next day’s sitting? 
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Hon SUE ELLERY replied: 

I thank the honourable member for some notice of the question. 

(1) Yes. 

(2) Consultation regarding the legislation occurred with officers from the State Solicitor’s Office; the 
Parliamentary Counsel’s Office; the Department of Justice, including the office of the criminal injuries 
assessor and the office of the Commissioner for Victims of Crime; the Department of the Premier and 
Cabinet; the Department of Treasury; the offices of the Premier, Attorney General and the Minister for 
Child Protection; and the commonwealth Department of Social Services. The National Redress Scheme 
for Institutional Child Sexual Abuse (Commonwealth Powers) Bill 2018 was drafted based on similar 
legislation that had been introduced into and passed by the Parliaments of New South Wales, Queensland, 
South Australia, Tasmania and Victoria. The commonwealth government consulted with a number of 
stakeholders in the development of the National Redress Scheme for Institutional Child Sexual Abuse, 
including the National Redress Scheme for Institutional Child Sexual Abuse Act 2018. It is understood 
that consultation occurred with an independent advisory council on redress. The advisory council 
comprised survivors of institutional abuse, representatives from support organisations, legal and 
psychological experts, Aboriginal and disability experts, institutional interest groups and persons with 
a background in government. 

(3) Not applicable. 

DEPARTMENT OF EDUCATION — STAFF — MENTAL STRESS CLAIMS 

1081. Hon JACQUI BOYDELL to the Minister for Education and Training: 

I refer to an article in the Kalgoorlie Miner that indicates a 40 per cent spike in mental stress claims from public 
servants under this government, and the Department of Education’s plan to train principals to undertake 
psychological assessments. 

(1) What has caused the spike in mental stress claims? 

(2) Does the minister concede that her government’s plan to axe 3 000 public servants is putting pressure on 
public servants, driving up mental stress claims? 

(3) What funding resources has the minister allocated to ensure that the education department’s initiative will 
not add stress to the staff carrying out the assessments? 

Hon SUE ELLERY replied: 

I thank the honourable member for some notice of the question. 

(1)–(2) I am unable to comment on the figures referred to, being for the whole of government. However, I can 
inform the member that there has been no spike in mental stress claims at the Department of Education. 
In fact, there has been a general decline since 2008–09, and claims have remained fairly stable since 
2015–16. Put in the context of a workforce of an approximately 47 000 headcount, the number of claims 
is relatively low. The number of mental stress claims are reported in the department’s annual reports from 
2008–09 to 2017–18. 

The rest of the answer to (1)–(2) is in tabular form, so I seek leave to have that bit incorporated into Hansard. 

Leave granted. 

The following material was incorporated — 
 

Year Number of mental stress claims 
2017–18 114 
2016–17 118 
2015–16 117 
2014–15 103 
2013–14 111 
2012–13 128 
2011–12 135 
2010–11 136 
2009–10 126 
2008–09 134 
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(3) No additional resources were required in the development of the training package referred to in the article, 
which was introduced in September 2018. The package is easily accessible and straightforward, being 
a 30-minute online package created to assist staff to carry out assessments required when there is an 
identified psychological hazard in the workplace. All staff with management responsibilities who may be 
required to undertake psychological investigations or carry out risk assessments are required by WorkSafe 
to undertake this training. This includes principals, deputy principals, managers of corporate services and 
heads of learning areas. 

WORKING WITH CHILDREN CHECKS 
1082. Hon COLIN de GRUSSA to the Leader of the House representing the Minister for Child Protection: 
I refer to the recommendations of the Royal Commission into Institutional Responses to Child Sexual Abuse. 
(1) Does the minister support all the recommendations of the royal commission with regard to working with 

children checks? 
(2) If no to (1), which recommendations are not supported, and why? 
(3) If yes to (1), can the minister provide an update on the status of how the state government is working to 

implement recommendations, particularly a nationally recognised working with children check? 
(4) What legislative changes are being considered, if any? 
(5) What challenges are being faced in relation to working with the commonwealth, as well as other states 

and territories, in implementing these recommendations? 
Hon STEPHEN DAWSON replied: 
I provide the following response on behalf of the Leader of the House. 
(1)–(2) Of the 36 recommendations made by the royal commission relating to working with children checks, 

34 are applicable to the state government. Of these 34, 30 recommendations are accepted, or accepted in 
principle. Recommendations 22, 27, 29 and 30 require further consideration to ensure that they are 
feasible and do not compromise the existing protections for children in Western Australia. 

(3) Of the 30 recommendations accepted, or accepted in principle, a status report outlining progress will be 
tabled annually, as detailed in recommendation 17.2 of the final report of the royal commission. 

(4) Legislative amendments to the Working with Children (Criminal Record Checking) Act 2004 are being 
considered, in line with the WA government’s response to the royal commission’s recommendations. 
Western Australia will only consider recommended amendments when such amendments will strengthen 
the existing safeguards for the protection of children. This may include: prohibiting people who are denied 
a working with children card from accessing the parent volunteer exemption; prescribing disciplinary 
outcomes by prescribed disciplinary bodies, proposed to trigger an assessment or reassessment; and 
increasing the duration of working with children cards. 

(5) The progression of many of the accepted recommendations are dependent on the endorsement of the 
minimum national standards, which are yet to be agreed to by participating jurisdictions. 
Western Australia will not compromise any existing protections for our children. 

SUBCONTRACTORS — GOVERNMENT PROJECTS 
1083. Hon RICK MAZZA to the minister representing the Minister for Commerce and Industrial Relations: 
I refer to the article of 24 October in The West Australian titled, “Rough road for State’s subbies”, featuring 
Brian Fisher of Brian Fisher Fabrications from Capel, who says he is owed more than $330 000 on two state 
government projects. 
(1) What systems does the state government currently have in place for awarding contracts to ensure that 

successful tenderers are able to pay the subcontractors they employ? 
(2) Will the state government provide financial relief to subcontractors owed money for government work 

undertaken by private contractors? 
(3) Is the state government satisfied that the statutory declaration process protects subcontractors’ payments? 
(4) Is the state government developing a new policy to protect subcontractors’ pay; and, if so, what will the 

new policy entail? 
(5) If the state government is developing a new policy to protect subcontractors’ pay, when is it anticipated 

to be finalised? 
Hon DARREN WEST replied: 
I thank the honourable member for some notice of the question. On behalf of the Minister for Regional Development 
representing the Minister for Commerce and Industrial Relations, I provide the following answer. 
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(1) The government has a range of measures in place to help reduce the financial risk to subcontractors who 
are undertaking work for head contractors engaged on government projects. These include project bank 
accounts and head contractor prequalification arrangements. 

(2) As is the case with all construction contracts, in situations in which the head contractor is facing 
insolvency, claims by subcontractors for money owed by head contractors for completed work are the 
responsibility of the liquidator. 

(3) No single arrangement, including statutory declarations, can fully protect subcontractor payments in 
situations of head contractor insolvency. 

(4)–(5) Yes. Details of proposed reforms are expected to be released early in 2019, if not earlier. 
POLICE — FIREARMS LICENCE APPLICATIONS 

1084. Hon AARON STONEHOUSE to the minister representing the Minister for Police: 
I refer the minister to my question without notice 1064 of 1 November 2018, regarding Mr Aden Kelly’s 
application to the State Administrative Tribunal, CC 2275/2017, for review of the police decision to refuse his 
application to add a rifle to his firearms licence. I note her reluctance to answer me. 
(1) Was Mr Kelly’s application to add a rifle to his firearms licence supported by a property letter signed by 

the lessee of the pastoral lease for the station near Carnarvon known as Ella Valla? 
(2) Did the Commissioner of Police argue before the tribunal that a pastoral lessee was not an owner of land 

within the meaning of section 11A(2)(c) of the Firearms Act, and that therefore a property letter written 
in support of a firearms licence application was ineffective in law? 

(3) Is it true that both before and after Mr Kelly submitted his application, the Western Australia Police Force 
accepted property letters signed by Thayli Pty Ltd, a lessee of a pastoral lease, and subsequently approved 
the applications to which those letters applied? 

(4) Will the Commissioner of Police continue to argue in applications before SAT that a pastoral lease holder 
is not an owner of land within the meaning of section 11A(2)(c) of the Firearms Act?  

Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. The following information has been provided to 
me by the Minister for Police. 
(1) The Western Australia Police Force advises that it is not possible to provide a response to this question 

within the required time period. If the honourable member puts the question on notice, I will seek further 
information from the Western Australia Police Force. 

(2) I am unable to provide an answer to this part of the question under standing order 105, as the honourable 
member is seeking an opinion, or a legal interpretation or opinion. 

(3) See answer to (1). 
(4) See answer to (2). 

METROPOLITAN REDEVELOPMENT AUTHORITY — 
3 OCEANS TWIN TOWERS DEVELOPMENT — SCARBOROUGH 

1085. Hon COLIN TINCKNELL to the minister representing the Minister for Planning: 
My question is in reference to the recently approved towers at Scarborough Beach. 
(1) Which, if any, of the design guidelines were not met in the approved application; and what specific aspects 

of the application were determined by the Metropolitan Redevelopment Authority to be additional 
benefits to the community and a catalyst for the future development and investment in the area that 
convinced the MRA to approve the development? 

(2) The MRA website states that on 19 June 2018 the Scarborough Land Redevelopment Committee received 
20 public deputations opposing and five deputations in favour of the development. It also states that the 
MRA received a number of petitions that were noted as community and stakeholder feedback. Can the 
minister please provide a list of the petitions submitted to the MRA and the number of signatures on each 
petition? 

(3) What is the expected total occupancy for both staff and guests for each of the following areas of the 
development — 
(a) the convention centre; 
(b) the art gallery; 
(c) residential apartments; and 
(d) the hotel? 
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Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(1) The application included the following variations from the development standards in the Scarborough 

design guidelines: building height, setbacks, tower separation and street activation. The proposed 
development incorporates the following community benefits as prescribed within the Scarborough design 
guidelines: design excellence; a four-star hotel with 119 rooms and convention facilities with a 900-person 
capacity, with a minimum three-star hotel with 50 rooms required; 100 parking bays available to the 
public, which is above the development demand, with a minimum of 100 public parking bays required; 
and a five-star Green Star rating, with a minimum five-star Green Star rating required. 

(2) There was a petition from Sunset Not Skyscrapers with 1 400 signatories, and 347 pro forma letters from 
the Construction, Forestry, Maritime, Mining and Energy Union. 

(3) The specific occupancy levels of all uses are yet to be determined. The applicant is required to provide 
detailed management plans of the various uses at working drawing stage that will clarify expected 
occupancy rates. 

TREASURER — CHINA VISIT 
1086. Hon CHARLES SMITH to the minister representing the Treasurer: 
I refer to the recent visit to China by the Treasurer. 
(1) Did the state government seek advice from commonwealth agencies on national security implications and 

espionage risks before the Treasurer undertook his trip? 
(2) Is the state government considering signing up to Beijing’s “One Belt, One Road” initiative? 
(3) Given the mounting evidence of Beijing’s interference in Australian affairs, why did the McGowan 

government pay Huawei $206 million to maintain a public transport media data network despite national 
security concerns? 

Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(1) In preparing for the Treasurer’s recent visit to China, the Western Australian Department of Jobs, 

Tourism, Science and Innovation worked closely with the commonwealth Department of Foreign Affairs 
and Trade, including on travel advice for the Treasurer. 

(2) An offer has not been put to the state government. 
(3) Please direct this question to the Minister for Transport. 

JUSTICE ADVOCACY SERVICE 
1087. Hon ALISON XAMON to the Leader of the House representing the Attorney General: 
I refer to the New South Wales government’s recent commitment to fund a justice advocacy service designed to 
support victims, witnesses, suspects and defendants with cognitive impairment to navigate the criminal justice system. 
(1) Apart from the intellectual disability diversion program, what support is currently available for people 

with cognitive impairment who come into contact with the criminal justice system? 
(2) Will the Attorney General commit to funding a scheme similar to the New South Wales model? 
(3) If no to (2), why not? 
Hon SUE ELLERY replied: 
I thank the honourable member for some notice of the question. 
(1) Support in the justice system for people with an intellectual disability or cognitive impairment is achieved 

through a number of strategies that are delivered by a variety of agencies, including the Intellectual 
Disability Diversion Program Court, the Mental Health Court diversion and support program, the 
Mentally Impaired Accused Review Board, the Disability Services division of the Department of 
Communities, the Office of the Public Advocate, Legal Aid WA, the Aboriginal Legal Service of WA 
and a number of other community and advocacy organisations. When an individual is identified as having 
an intellectual disability or cognitive impairment and is not currently registered with the Department of 
Communities, the appropriate point of contact for the individual is the Department of Communities. The 
department can initiate the eligibility process and/or provide a referral pathway to the appropriate services 
to meet the needs of the individual. 

(2) No, not at this time. 
(3) It would be premature to commit to funding a scheme to replicate the justice advocacy service in 

New South Wales because that service has not yet been launched, let alone evaluated. The government 
will monitor the implementation of the new service model in New South Wales. 
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ABORIGINAL HERITAGE — MINING LEASES — PORT HEDLAND 

1088. Hon ROBIN CHAPPLE to the minister representing the Minister for Mines and Petroleum: 
I refer to mining leases 45/5064, 45/113, 45/657 and 45/673 in the Town of Port Hedland area. 

(1) Were Aboriginal rock art and artefacts identified in the program of works application? 

(2) Were Aboriginal rock art and artefacts identified in the program of works given to the department prior 
to the program of work being agreed to? 

(3) If no to (1) and/or (2), why not? 

Hon DARREN WEST replied: 
I thank the honourable member for some notice of the question. On behalf of the Minister for Regional Development 
representing the Minister for Mines and Petroleum, I provide the following answer. 

(1) No programs of work have been submitted to the Department of Mines, Industry Regulation and Safety 
for mining leases 45/5064, 45/113, 45/657 or 45/673. Mining lease 45/5064 is not a valid tenement. 

(2)–(3) Not applicable. 

WASTE TO ENERGY — RESIDUAL WASTE 

1089. Hon SIMON O’BRIEN to the Minister for Environment: 
I refer to the Environmental Protection Authority recommendations for changes to the ministerial conditions 
pertaining to the four waste-to-energy plants approved in Western Australia and in particular the recommended 
change of definition of residual waste in these approvals to refer to waste remaining after “best practice” source 
separation. 

(1) Is the government intending to set a discriminatory, higher standard than is required for disposal to 
landfill; and, if so, why? 

(2) Is the government intending to set a higher standard than is set in the current draft “Waste Strategy”, 
which defines “residual waste” as waste remaining after “better practice” source separation; and, if so, why? 

(3) Has the minister contemplated that application of such imprecise and changeable definitions creates a lack 
of certainty for all stakeholders in the waste sector as to what standards will be required in the future; 
and, if so, has such a factor had any bearing on his considerations? 

Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 

(1) The objects of the Waste Avoidance and Resource Recovery Act 2007 set out that waste management 
options be considered against a waste hierarchy whereby resource recovery, including energy recovery, 
is preferred to disposal. Although recovery options are preferred over landfill disposal, energy recovery 
is the least preferred recovery option. 

(2)–(3) The Environmental Protection Authority has recommended a definition of “residual waste” and 
proposed conditions to provide clarity for implementation of waste-to-energy proposals. The draft 
“Waste Strategy 2030” is consistent with the EPA’s recommended definition. The draft strategy is 
intended to give effect to the WARR Act requirement to set out strategies for the continuous improvement 
of waste services. I will consider both the EPA’s advice and the feedback on the draft strategy from people 
and entities who have made a submission on the review of the waste strategy before making a decision 
on the appropriate approach to residual waste. 

PUBLIC SECTOR — CONTRACT AND CASUAL WORKERS 

1090. Hon TJORN SIBMA to the Leader of the House representing the Minister for Public Sector 
Management: 

I refer to the minister’s joint media release with the Minister for Commerce and Industrial Relations of 9 August 2018 
titled “Thousands of State Government workers to receive job security”, which advised that up to 13 000 public 
sector workers on fixed-term or casual contracts will be considered for permanency, a total that might increase to 
23 000 overall in 2019. 

(1) Can the minister direct me to where this policy measure was recommended in any of the following reports: 
the “Special Inquiry into Government Programs and Projects”, the service priority review or the 
sustainable health review? 

(2) If no to (1), can the minister advise which particular group or groups advocated for the policy? 

(3) Has a business case been prepared that supports the economics of this proposition?  
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Hon SUE ELLERY replied: 

I thank the honourable member for some notice of the question. 

(1)–(3) As the member should be aware, this is an election commitment of the McGowan Labor government that 
we are proud to be delivering on. I refer the member to page 19 of the service priority review, which 
outlines how WA is lagging behind all but one of the other states in the percentage of public sector 
employees employed on a permanent basis; and page 171 of the “Special Inquiry into Government 
Programs and Projects”, which outlines the need for public sector agencies to review the adequacy of 
some systems and processes used around the monitoring of use of temporary personnel. 

The Public Sector Commission worked closely with Treasury on the implementation of this initiative and 
it is not expected to incur additional costs beyond what is already in agencies’ expense limits over the 
forward estimates period. 

WONGAN HILLS TO MOORA WATER PIPELINE 

1091. Hon JIM CHOWN to the minister representing the Minister for Water: 

The Wongan Hills to Moora water pipeline has been accessed by properties along its route for the past 24 years. 
This access was made available through a government water project that included contributions from both 
government and landowners. Recently, three-millimetre flow restrictors have been placed on these farm water 
lines, restricting water flow. These restrictors inhibit water flow to the point that stock, firefighting and household 
requirements, to say the least, are challenging. 

(1) Would the minister please give an explanation for why restrictors have been placed on farm water lines 
that access the Wongan Hills to Moora water pipeline? 

(2) Have these restrictions been put in place because the Wongan Hills to Moora water pipeline has decayed 
to the point that it is unable to operate under its original pressure specifications? 

Hon DARREN WEST replied: 

I thank the honourable member for some notice of the question relating to this very important part of the 
Agricultural Region. On behalf of the Minister for Regional Development representing the Minister for Water, 
I provide the following answer. 

(1) The water main extension serving farming properties in the Wongan Hills–Moora area was installed and 
commissioned in 1998 as part of the rural water strategy program. As such, services on the scheme were 
subject to non-standard conditions of service, including water quality, pressure and flow. Customers were 
first advised of the non-standard conditions to their services on 9 September 1997. As a way of 
droughtproofing the farmlands, the water main extension serving these properties was engineered to 
provide a maximum daily quantity of water. Flow restrictors are an essential component of the scheme’s 
design to ensure that water is available to all users of the scheme. 

Over the past five years, it has become increasingly difficult to supply all customers, including those 
connected to the Wongan Hills town water supply scheme. To address the supply issues, the Water Corporation 
has commenced a maintenance program. Through that program, when it is discovered that a flow 
restrictor is missing, it is being installed. In the event of a bushfire, the Water Corporation cannot 
guarantee scheme water supply or pressure. During an emergency, scheme water may not be available 
due to damaged infrastructure, extreme demand or interruptions to power, which is used to pump water. 

(2) No. 

SENIOR DRIVER’S LICENCE RENEWAL — MEDICAL ASSESSMENTS 

1092. Hon MARTIN ALDRIDGE to the parliamentary secretary representing the Minister for Health: 

I refer to Legislative Council question without notice 1030 relating to annual medical assessments undertaken by 
the WA Country Health Service when renewing a driver’s licence for those aged 80 years and older. 

(1) Why was the Parliament refused an answer last week in relation to the number of assessments charged to 
patients, when it would appear from ABC news reporting earlier today that the agency has identified 206 
such cases? 

(2) For each of the last five years, how many WA Country Health Service patients have been charged a fee 
for an annual medical assessment for motor vehicle driver’s licence purposes and in which WACHS 
region was the service provided? 

(3) Has WACHS or the state government reviewed the appropriateness of the $280 charge; and, if so, what 
is the new policy that is applicable in this circumstance? 
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Hon ALANNA CLOHESY replied: 
I thank the honourable member for some notice of the question. 
(1) This information required individual review of WA Country Health Service regional records and 

a preliminary estimate became available only on Monday, 5 November 2018. 
(2) I request that the member place this question on notice to allow for the collation of this information. 
(3) The $280 charge is a standard outpatient charge as prescribed by the “WA Health Patient Fees and 

Charges Manual 2018/19”. The $280 outpatient fee should not be charged for age or health-related private 
driver’s licence assessments for Medicare-eligible patients. 

EMISSIONS REDUCTION FUND 
1093. Hon ROBIN SCOTT to the Minister for Environment: 
(1) Will the minister confirm that in June 2018, the commonwealth’s seventh emissions reduction fund 

auction, at a cost to taxpayers of $90 million, awarded 32 carbon abatement contracts to deliver over 
6.7 million tonnes of carbon abatement at an average price of $11.97 a tonne, bringing the cumulative 
total to $2.29 billion? 

(2) Of the $2.29 billion so far committed Australia-wide, how much has been applied to projects in 
Western Australia? 

(3) Does the government of Western Australia remain committed to supporting a Canberra plan that 
essentially pays Western Australian primary producers not to produce food and not to produce fibre? 

(4) What research into Canberra’s emissions reduction fund scheme was conducted by the then WA government 
before agreeing to support the scheme? 

Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(1)–(2) These questions are more appropriately asked of the relevant federal minister. 
(3) The McGowan government has provided in-principle support for carbon farming projects on the state’s 

pastoral lands. The specific carbon farming methods under consideration by the government have the 
capacity to unlock new income streams for pastoralists while restoring degraded rangelands. These 
methods are anticipated to improve depleted rangelands and enhance productivity. 

(4) I am advised that no research was published on the emissions reduction fund scheme by the Barnett 
government. The McGowan government is in the process of carefully evaluating the pilot projects on the 
state’s pastoral lands, noting that the focus is initially on grazing strategies that promote regeneration of 
native vegetation. This assessment will be completed prior to the state granting final consent, which is 
required for emissions reduction fund projects carried out on crown land. 

CONSERVATION AND LAND MANAGEMENT EXECUTIVE BODY 
1094. Hon DIANE EVERS to the Minister for Environment: 
I refer to lots 100 and 101 on plan 73871, volume 2834, folios 781 and 782. 
(1) Were these lots part of a previous lot known as lot 12897? 
(2) When were lots 100 and 101 created? 
(3) When did the current registered proprietor of lot 100, the Conservation and Land Management Executive 

Body, become the titleholder? 
(4) What consideration was paid by the Conservation and Land Management Executive Body for the transfer 

of lot 100? 
Hon STEPHEN DAWSON replied: 
Due to the complexity of locating records relating to this question, it is not possible to provide an answer in the 
time permitted. A response will be provided on Thursday, 8 November 2018. 

SENIOR DRIVER’S LICENCE RENEWAL — MEDICAL ASSESSMENTS 
1095. Hon KEN BASTON to the parliamentary secretary representing the Minister for Health: 
I refer to the ABC Kimberley report “WA Government faces $55k payout over medical fee mistakes” regarding 
people being incorrectly charged for seniors’ driver’s licence medicals. 
(1) Will the WA Country Health Service be proactively contacting people who were mistakenly charged for 

this service? 
(2) Which WA Country Health Service locations are known to have charged $280 for this service? 
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Hon ALANNA CLOHESY replied: 
I thank the honourable member for some notice of the question. 
(1) Yes. The WA Country Health Service will proactively contact people who were mistakenly charged for 

this service. 
(2) The WACHS Kimberley sites of Derby, Fitzroy Crossing, Halls Creek, Kununurra, Warmun and 

Wyndham charged for this service. 
SOIL AND WATER CONTAMINATION — WEST BULLSBROOK 

1096. Hon TIM CLIFFORD to the Minister for Environment: 
I refer to question without notice 1072 asked by Hon Charles Smith on Thursday, 1 November, regarding the 
per-fluoroalkyl chemical—PFAS—contamination in west Bullsbrook. 
(1) When will the discussion between the WA government and the Department of Defence be finalised, and 

will the outcomes be made public? 
(2) How many properties in Bullsbrook are impacted by the contamination? 
(3) Is the contamination able to be remediated? 
(4) If yes to (3), who will bear the cost of the clean-up? 
Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(1) As previously indicated in response to question without notice 1051, answered by me as Minister for 

Environment, and question without notice 1072, answered by Hon Alannah MacTiernan representing the 
Minister for Water, the legal situation is complex. State agencies do not have control over the 
investigation, remediation and mitigation practices of commonwealth agencies. In accordance with the 
Intergovernmental Agreement on a National Framework for Responding to PFAS Contamination, the 
Department of Defence is responsible for investigation and management of PFAS contamination at and near 
RAAF Base Pearce, and Defence is leading discussions regarding the options for provision of sustainable 
long-term drinking water supplies to affected properties. The time frame and communication of 
discussion outcomes are a matter for Defence. I understand that Defence’s next community information 
kiosk for its Pearce investigations is scheduled for Thursday, 15 November 2018, in west Bullsbrook.  

(2) As I indicated in my answer to question without notice 1051 on 31 October 2018, by July 2018 the 
Department of Defence’s investigations had detected PFAS levels above drinking water guidance values 
in groundwater samples from six residential bores. 

(3) National guidance on PFAS treatment and remediation is provided in the “PFAS National Environmental 
Management Plan”. Using the Pearce environmental investigation findings, the Department of Defence 
has advised it is developing a PFAS management area plan. The aim of the plan is to provide options to 
manage and reduce the risks of PFAS exposure near the base and to outline ongoing monitoring. 

(4) As I indicated in my answer to question without notice 1051 on 31 October 2018, in accordance with the 
Intergovernmental Agreement on a National Framework for Responding to PFAS Contamination, the 
commonwealth is responsible for identifying and managing PFAS contamination on and from 
commonwealth sites and on sites where commonwealth government activities have resulted in PFAS 
contamination. 

BUSHFIRE CENTRE OF EXCELLENCE — LOCATION 
1097. Hon Dr STEVE THOMAS to the minister representing the Minister for Emergency Services: 
I refer to the minister’s announcement on 13 April of the development of a Bushfire Centre of Excellence, and the 
so-called tender document released online in September 2018 that effectively called for expressions of interest 
from local governments in having the Bushfire Centre of Excellence in their jurisdiction, which closed on 
24 October 2018. 
(1) How many local governments in regional and metropolitan Western Australia lodged an expression of 

interest to host the new rural Bushfire Centre of Excellence? 
(2) As the Department of Fire and Emergency Services media statement of 10 October 2018 confirms that 

local governments are not required to complete a formal tender, commercial-in-confidence provisions do 
not apply. Therefore, will the minister table the list of local governments that registered an EOI to host 
the new rural Bushfire Centre of Excellence? 

(3) If no to (2), why not? 
(4) When will the minister announce the location of the rural Bushfire Centre of Excellence? 
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Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(1)–(3) The request for proposal process is being conducted in accordance with the “Procurement Practice 

Guide”. As such, details of submissions must be treated as confidential. The number of offers received 
and respondents selected, if applicable, will be published on the Tenders WA website once a decision has 
been made by government. 

(4) Government will formally announce the location once a decision has been made. 
QUESTIONS ON NOTICE 1674 AND 1680 

Papers Tabled 
Papers relating to answers to questions on notice were tabled by Hon Sue Ellery (Leader of the House). 

SENIOR DRIVER’S LICENCE RENEWAL — DERBY 
SENIOR DRIVER’S LICENCE RENEWAL — MEDICAL ASSESSMENTS 

Questions without Notice 960, 993 and 1030 — Correction of Answer 
HON ALANNA CLOHESY (East Metropolitan — Parliamentary Secretary) [5.12 pm]: I would like to provide 
a correction in order to provide additional information to the answer to part (1) of Hon Ken Baston’s question 
without notice 960, asked on 16 October 2018, and parts (2) and (3) of question without notice 993, asked on 
17 October; and part (1) of Hon Martin Aldridge’s question without notice 1030, asked on 30 October. The answers 
to those parts of the aforementioned questions should have also included the following additional information. 
For a driver’s licence assessment for commercial or other purposes, the standard outpatient fee is $280. However, 
age or health-related private driver’s licence assessments are covered by Medicare and, therefore, there is no charge 
for this service for Medicare-eligible patients. 
It is now known that six sites in the Kimberley—Derby, Fitzroy Crossing, Halls Creek, Kununurra, Warmun and 
Wyndham—have been incorrectly applying the standard outpatient fee of $280 to Medicare-eligible patients. 
The WA Country Health Service is currently identifying when a charge has occurred for these assessments and 
will provide refunds to patients when appropriate.  
I trust that this additional information clarifies the answers to these questions for members of Parliament. 
I apologise to the house for the error. 

CRIMINAL LAW AMENDMENT (INTIMATE IMAGES) BILL 2018 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Dr Steve Thomas) in the 
chair; Hon Sue Ellery (Leader of the House) in charge of the bill. 
Clause 4: Chapter XXVA inserted — 
Committee was interrupted after the clause had been partly considered. 
Hon SUE ELLERY: Before we went into question time, the question was around an incapable person being able 
to “freely and voluntarily” consent. I am advised that during the break, the advisers at the table sought advice from 
the Office of the Director of Public Prosecutions. I advise the chamber that if a person is not able to understand 
what they are consenting to, consent cannot be said to be given freely and voluntarily. 
Hon MICHAEL MISCHIN: If that is the case, why do we have provisions in the Criminal Code under 
chapter XXXI, “Sexual offences”, that specifically protect incapable persons who are so mentally impaired as to 
be incapable of understanding the nature of the act or the subject of the charge against them or of guarding 
themselves against sexual exploitation? Why is it not thought fit to have a similar punishment or provisions to deal 
with those who may be mentally incapable of providing consent to the release of intimate images of themselves? 
Hon SUE ELLERY: In the process of the consultation with the respective agencies and others, no advice was 
given that a particular provision needed to be included in the bill before us about an incapable person. However, 
regarding the use of the language “freely and voluntarily given”, the advice received from the ODPP during the 
break was that, based on the history of case law, an incapable person is not able to freely and voluntarily give 
consent and therefore it is expected that, when considering whether consent is voluntarily or freely given and there 
is evidence to the incapacity of the person concerned, they will be deemed to be unable to freely and voluntarily 
give consent. 
Hon NICK GOIRAN: I want to go back to the age of consent that is used in the term we are considering, which 
is consent. The minister indicated earlier that no stakeholder the government has consulted advised there should 
be any age other than 16; hence, the government chose that the threshold should be 16 years. Would someone else 
be in a position to give consent on behalf of a person who is under 16 years of age? 
Hon Sue Ellery: I am advised not. 
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Hon NICK GOIRAN: For example, a child who is three years of age—therefore, someone who is under 16 years 
of age—is incapable of consenting to the distribution of an image, so will the parent of that child be able to consent 
to the distribution of that image? 
Hon SUE ELLERY: I am advised that specific consideration has been given to this—the example is described as 
a baby in the bath–type picture. Proposed subsection (6) provides that a person under 16 cannot consent to 
distribution. That is consistent with the general position in the Criminal Code that persons under the age of 16 are 
unable to consent to conduct of a sexual nature. It is certainly not intended that proud parents sending a naked 
baby photo to relatives be criminalised. The bill does not seek to achieve this by enabling parents to consent on 
behalf of the child—a position that could have undesirable implications—but through the acceptable conduct 
defence contained in proposed section 221BD(iii)(d). 
Hon NICK GOIRAN: If I understand correctly, the parent cannot give consent on behalf of their child, but the 
parent will have a defence available to them. 
Hon Sue Ellery: Correct. 
Hon NICK GOIRAN: How will the bill deal with a parent who distributes the picture of the child at or around 
the age of three and then, at a later stage, for instance when the child turns 18, the child no longer wants that image 
distributed? 
Hon SUE ELLERY: I can relate to the very example the honourable member has given. There is a photo of me 
and my two-year-old friend Robyn in a pool with no clothes on that both our sets of parents continue to distribute. 
Several members interjected. 
The DEPUTY CHAIR: Order, members! 
Hon SUE ELLERY: I do not mean to diminish this at all; this is a serious matter. However, I am advised that the 
court will still rely on the consideration of whether a reasonable person will form the view in the particular 
circumstances that it was acceptable. It is still an application of the reference I gave before—that is, through the 
acceptable conduct defence in proposed section 221BD(iii)(d). 
Hon NICK GOIRAN: I understand that defence is available. 
The DEPUTY CHAIR: Honourable members, there is an undercurrent of conversation happening around the 
chamber. I ask that if you need to have an urgent conversation, take it outside; otherwise, can we keep it more quiet. 
Hon NICK GOIRAN: Members are probably talking about their concern about this situation, because it will capture 
many, many parents in Western Australia who quite frequently distribute images of their child in what I describe 
as quite innocent circumstances and which I believe the government does not intend to be captured by this bill. 
Hon Michael Mischin interjected. 
Hon NICK GOIRAN: That is a good point. Before I continue, have we got any further with the secret notes? 
Hon Sue Ellery: No, I have not. When would I have had the opportunity to ask the question? 
Hon NICK GOIRAN: I do not think the minister would have because she has been engaged in parliamentary 
business, but others at her disposal might have been able to knock on the door of the Attorney General to ask him 
whether he is prepared to unlock the cabinet and reveal the secret notes. But we will wait for another occasion for that. 
Back to this issue, it is still not clear to me whether the government is saying that even though it does not intend 
that such circumstances be captured, the bill can capture those circumstances and, therefore, a court can find that 
the defence is not satisfied. I remind the minister that earlier when we were considering the definition of intimate 
image, she indicated to the chamber that it is a combination of a subjective and objective test. The judicial officer 
will first of all have to consider what the person thinks about this matter. Remember, I am indicating that it is an 
18-year-old who is now objecting to that image being distributed, so they are clearly saying that it is not reasonable 
for that to be distributed. The court then has to consider whether it thinks it is reasonable. The government is saying 
that it thinks it is reasonable. Are we giving an assurance to parents in Western Australia that every time they 
distribute such an image, they can sustain the defence outlined at proposed section 221BD? 
Hon SUE ELLERY: That is what the defence is designed to address, in part. However, it is useful to step through 
the processes. The first step is that the 18-year-old will have to talk to the police and the police will have to make 
a judgement about whether to lay charges. Before it ever gets to the court and the court has to decide whether 
56-year-old Sue Ellery can object to her parents continuing to use that photo of her and Robyn, the police will 
have to make a decision that it is in the public interest to lay charges. Although it is technically possible, a defence 
is built into legislation. On top of that, a series of decisions will have to be made about whether pursuing charges 
is in the public interest. 
Hon NICK GOIRAN: I think that is entirely reasonable if the distribution of the image happens before the person 
turns 18 and before the person is able to, in a legal sense, provide consent. However, if a person captured in the 
circumstances that the minister has described—the minister and her friend Robyn—after the age of 18 — 
Hon Sue Ellery: Say at their twenty-first! 
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Hon NICK GOIRAN: Yes, at their twenty-first birthday—insist to their parents that they do not provide consent, 
and they expressly indicate to their parents, “Under no circumstances do I want that image of me circulated”, will 
the parents have an ongoing defence available to them even in those circumstances and they are then free to 
continue to distribute that image, despite the express lack of consent provided by an adult? 

Hon SUE ELLERY: The court would apply exactly the same test I have described—that is, that which is set out 
in proposed section 221BD(3)(d). 

Hon SIMON O’BRIEN: As we contemplate this clause, I want to bring to the attention of the chamber proposed 
section 221BD; in particular proposed subsection (3). In fact, I find the whole proposed section rather offensive. 
This has been creeping into the drafting and formulation of legislation in recent times, and I know I have spoken 
about it before. It concerns me that, in relation to the dialogue that has recently happened with Hon Nick Goiran, 
talking about the innocent practice of two or three-year-olds sometimes having pictures taken of them frolicking 
around in a state of undress, having just jumped out of the bath or swimming in the pool with a mate at a young 
age, I do not think that any reasonable person, including everyone in this place, would want to see that sort of 
activity criminalised. This bill is constructed in such a way that such activities are criminalised. Is that the 
government’s intention, because that is what it is doing in the way that it has constructed this bill? 

Hon SUE ELLERY: No, that is not what the government intends with this legislation. This legislation is about 
distribution of intimate images, in which a person is engaged in a private act, in a state of undress, using the 
toilet, showering, bathing or engaging in a sexual act, in which the person would reasonably expect to be 
afforded privacy. I do not think a two-year-old or a three-year-old can form a judgement about whether they 
reasonably expect to be afforded privacy. It is not the intention of the bill to go down that path, and I know that 
the honourable member does not believe that it is the intention of the government to criminalise the activity of 
parents joyfully sending gorgeous, cute photographs of their kids around to friends and family. The safeguard 
is to make sure that, if an unreasonable person were to take that action, and the police were to make the 
judgement that it was in the public interest to pursue that, and the court was to consider it as well, there is 
a defence, to ensure that it cannot happen. 

Hon SIMON O’BRIEN: Thanks for that. I want to make crystal clear to members in this place the point that 
I am making, if they will forgive my poor grammar. I recognise what the minister is saying. Just now she has 
responded to a what-if situation presented by Hon Nick Goiran about the parents who have a photo of an infant 
child lying on the rug, and what have you, and then produce it again when the child has achieved their majority, 
perhaps to embarrass them at a twenty-first birthday party, or something like that. It is a common enough 
scenario. What then, if the person who is the subject of the photo wants to object to that, and says, “Now hang 
on, I am now in a position where I’m not a two-year-old; I’m old enough to be asked for consent, and therefore 
I’m old enough to withhold consent.” I think that is the essence of what Hon Nick Goiran was putting to the 
minister. I think this bill would make it an offence for anybody to then distribute that image again. That is what 
it does—it criminalises that behaviour. 

Up to this point in time, if a scenario were to arise such as the one that we are contemplating—it is a common 
enough scenario, I should think—the response from officialdom as well as from the community at large would be, 
“Stiff bickies, mate. Your parents have put up with enough from you so that if they want to tease you with an old 
baby photo being on display at the twenty-first birthday party, and you get upset about that, well toughen up, 
princess.” That is what they would say. That is the standard of our society, and that is the standard that I subscribe 
to. However, this bill says that, in that scenario, someone then transmitting that photo—mum or dad, or grandma—
would be committing an offence. I do not think that that is the standard of our society, and I do not think it is the 
sort of law that we should be legislating. If anyone wants to argue the toss in that—I think the world is going to 
the pack in many ways—I think that basic understanding is a fair reflection of our standards in this society, and 
yet this legislation would make it a crime. 

I can see that the minister is reflecting on that, because she is a thoughtful person. 

Hon Sue Ellery: Despite the damage done by my parents. 

Hon SIMON O’BRIEN: Yes, she has overcome considerable trauma that we have just heard about, even despite 
a lack of evidence, but we believe her because we know she is a person of integrity. We also know that she will 
receive the points that I am making in a constructive way. 

What do we do, then, if a person who was a three-year-old, but is now a 19-year-old or a 21-year-old, insists on 
pushing this matter by saying, “No, I am going to make a complaint to the police.” The first thing the parents ought 
to do is cancel the twenty-first party they are presumably paying for, and write the ungrateful little so-and-so out 
of their will. Those are the practical things that need to happen, because he is probably too big and ugly to give 
him a clip over the ear. Actually, we are not allowed to do that anymore these days, are we? 

Hon Michael Mischin interjected. 

Hon SIMON O’BRIEN: Oh dear, yes—thank you, Basil. 
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The minister at the table then seeks to provide reassurance to us to say that the police would then have to decide 
whether they are going to pursue this matter, so there is a protection that is built in. It is up to the police, apparently, 
to take the action to bring a charge if one is to be brought. I have a great deal of respect for the police, as we all do, 
but on occasion people make errors of judgement. They have four-day manhunts with paramilitary units and Saracen 
armoured vehicles, and then when they bring in the accused, who has been assisting them at length with their inquiries, 
someone forgets to put a note up to say that perhaps they ought to oppose bail. People make errors of judgement. I am 
aware of a trainee police recruit at Victoria Park, I think it was, in my electorate. He was straight out of the academy, 
and cars were being stopped for random checks. The officer involved checked a person’s a licence, and did not 
like the look of them, apparently, so put a yellow sticker on the car because he identified that the window washer 
fluid reservoir was less than full. For Hansard’s benefit, that generated a few rolled eyes in the chamber. That is 
what actually happened. Occasionally, people make mistakes, whether it is through youthful enthusiasm or 
misunderstanding their role. Even the police can make mistakes. Let us say that the person wanting to press their 
complaint insists on a charge being laid, and instead of being told what they should be told, which is, “Go away, 
mate. We have important things to deal with”, a police officer decides to bring a charge. It could happen; hell, we are 
meant to be passing a law right now to enable that to happen. It would be unlikely that such an event would occur—
we would hope so—but understand, members, that we would be enabling this scenario to occur, and I would bet that 
it will happen. The minister says, “That’s all right. Having sought advice and having recourse to the bill as it’s printed, 
there’s a defence to the charge.” The defence, as set out in proposed section 221BD(3)(d), for example, states — 

a reasonable person would consider the distribution of the image to be acceptable, having regard to each 
of the following … 

It then lists six potential criteria. Mind you, it says “each of the following”, but proposed subparagraph (vi) is 
“any other relevant matters”, so I do not know whether or not that is compulsory or not. Now that I read it, that is 
not very well drafted. If a person can prove that to a court, that is all right; they have a defence. That is what the 
government has put to us, except I have taken a little longer to say it. But I think that is the government’s position: 
it is all right. It is a bit like saying, “Hey, if you’re not doing anything wrong, you’ve got nothing to worry about.” 
It is a little like that, is it not? It is not acceptable that we encroach and make people liable to criminal charge when 
they should not be charged. It is not good enough to say, “But it’s all right because you’ve got a defence.” That is 
completely back to front. 
The DEPUTY CHAIR: Hon Simon O’Brien. 
Hon SIMON O’BRIEN: It is not a good thing to continue to create offences whereby people who should not be 
charged will be charged, and then accept the standard that it is all right for them to be charged because they have 
a defence, if they can go into court and prove certain things. Why should that mum and dad have to go into court 
and prove a whole range of matters set out in this proposed subparagraph? That is wrong, yet this government, 
through its legislation, proposes that we accept this bill that contains that provision. If members do not agree with 
it, it means that they presumably think it is okay for the things that are meant to be captured by this bill to occur. 
It is not okay for those things to occur, and that is why we are supporting this bill. But I do not like the way I am 
seeing this sort of legislation constructed. This is not the first time that we have seen this happen, in which the 
government says, “Blow it, it doesn’t matter that this will scoop up innocent, unintended people into the net 
because we have given them a defence.” When they are charged by the police, will they be arrested, I wonder? We 
have some pretty officious police from time to time. Will these people be arrested and taken into custody? In any 
case, if they are charged, they will have to do a lot of things. They will suffer a lot of trauma from that. They would 
have to retain lawyers at great expense, with all the stress of going to court to prove that they have a defence. That 
is wrong. Members ought to contemplate that before we pass this sort of legislation. I do not know why the 
government cannot see the basic injustice in what is being proposed in its very legislation by this clause. 
Hon SUE ELLERY: The honourable member is right when he talks about what is consistent with community 
standards. The reference he was making to community standards was about the joyful practice of parents and 
family members exchanging photos of their kids, sometimes in a state of undress. Proposed section 221BD(3)(d) 
states that when the distribution was in circumstances in which — 

a reasonable person would consider the distribution of the image to be acceptable, — 
That is the first saving provision number one — 

having regard to each of the following (to the extent relevant) — 
(i) the nature and content of the image; 
(ii) the circumstances in which the image was distributed; 
(iii) the age, mental capacity, vulnerability or other relevant circumstances of the depicted person; 
(iv) the degree to which the accused’s actions affect the privacy of the depicted person; 
(v) the relationship between the accused and the depicted person; 
(vi) any other relevant matters. 
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The reasonable person defence is intended to give courts the capacity to consider the myriad factors that might 
amplify or diminish the criminality of a given distribution. It recognises that there are circumstances in which the 
distribution of an intimate image is entirely consistent with community standards. That is the example of the happy, 
joyful, healthy family distributing photos of their child, and should therefore not give rise to criminal liability. The 
alternative that I think the honourable member is suggesting is that because we have put in a defence, we are 
therefore criminalising the action of parents sharing those photos. The alternative, as I see it, is that we would use 
very prescriptive language to describe the kind of photos that could be distributed and could not be distributed. 
Unfortunately, members, there are parents who abuse their children and film it, record it and distribute it. There 
are people who do that. We have seen some horrific cases very recently in our courts of men effectively pimping 
out their daughters and others recording those photos—the Evil 8. People would recall that. We can go down the 
path of trying to come up with a very prescriptive list of offences—which would make it pretty hard, because we 
take the risk that we will always leave something out—or we take the alternative approach, which we have, and 
use language that provides that a judgement needs to be made by the police about whether it is in the public interest 
to lay a charge in the first place on the basis that the distribution was in circumstances in which a reasonable person 
would consider all those factors and come to the conclusion that Pete and Rosemarie Ellery circulating the picture 
of Sue and Robyn was not acceptable.  

That is the alternative approach and that is the drafting process that the government has adopted. It is based on the 
very point that the honourable member makes; that is, we do not want to penalise parents who are doing it in 
a joyful, healthy and happy way, because that is completely consistent with community standards. I think it is the 
right approach to take. 

Hon SIMON O’BRIEN: I thank the minister for that. I just want to conclude my remarks about this. I think I have 
made the point that I want to make, but I have to go a step further, having listened carefully. This is where we have 
to part company, because I do not think this government gets it. The alternatives that have just been presented to 
us are that we can either have the bill before us or we have some other bill that has provisions in it that are so 
prescriptive that in fact they would be a great shortcoming and there would probably be all sorts of holes and could 
not possibly cover, as the minister said earlier, the 37 000 examples that might arise. Neither of those approaches 
address the problem that I have identified, because it is about how this bill is constructed. None of us think that 
the central offensive behaviour that this bill is meant to address should not be curtailed; I have heard no expression 
from anybody saying that that form of offensive behaviour should be encouraged or permitted. That is not the 
issue. In relation to whether some parents do horrible things to the vulnerable children they are meant to be 
protecting, sadly, in some cases yes. I might add that we have already got laws to deal with that. That has nothing 
to do with the bill before us. No, it is about the way we go about constructing legislation, and, sadly, this chamber 
does not have the prerogative to construct the legislation. That is up to the government and how it instructs its 
drafters, and that is the problem. The problem is that the government is not prepared to entertain an approach other 
than the one we have. I was not suggesting that what the minister was suggesting would be the alternative—no, 
no. I am saying that the approach in the bill before us is the problem; it creates an offence for all sorts of behaviour, 
allowing that there might be 37 000 variations and some of them quite innocuous. It says that for all sorts of reasons 
a person can be charged; they have committed an offence. That is the starting point, and then out of the goodness 
of its heart the government is going to give the accused a defence, if they are able to prove certain things. That is 
not the way we have traditionally gone about things for the last several hundred years. I am suggesting that the 
government has a long, hard think, and actually does something to get away from this idea of prescribing things. 
I do not think the minister quite understands this in the way that I comprehend it. My problem with this is that the 
government is already trying to be too prescriptive. I am not suggesting that it be more prescriptive. We have all 
of these explanations—definitions of this and definitions of that. What does “distribute” mean? What does 
“engage in a private act” mean? What does “intimate image” mean? What does “media activity” mean? There are 
all of these definitions. What about simply making it an offence to distribute private images without consent if 
a person is behaving in a malicious manner, for example? Then it is up to the authority charging someone with the 
offence to prove that someone was acting with evil intent. That is how our justice system has been formulated over 
the last umpteen hundred years. Now we seem to have a departure by which a person can be caught up in a charge 
and then they have to prove their innocence. That is what having a defence means, and that should not be the first 
recourse of a draft bill. Maybe we are going to have to agree to disagree on this, but I think it is a very serious 
matter that will need to be addressed. I will be interested to see what nuances this law might throw up in due 
course, because I am pretty sure there will be some unintended consequences. Anyway, I can only raise these 
matters and bring them to the attention of the chamber, because I do not think this should be happening. I hold that 
view very firmly and I regret that governments do not understand the nature of the problem they are creating. 

Hon MICHAEL MISCHIN: I endorse the views expressed by Hon Simon O’Brien. Again, I take a short trip 
down memory lane to some legislation that our government introduced dealing with unlawful interference with 
lawful activities. We heard every member of the Labor Party bang on endlessly about how the legislation reversed 
the onus of proof because it required someone charged with an offence simply to say what their state of mind was 
at the time they had engaged in some activity that was interfering with another lawful activity. It was a very 
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harmless question of someone saying, “Yes, I stood in front of a tractor”—or whatever it happened to be—“but my 
intention was X.” It could have been something entirely within their own mind and knowledge. Yet, here we are 
requiring a reversal of the onus of proof for parents to establish that their actions are innocent, and that a reasonable 
person would consider the distribution of the image of their child, naked in the bath, to be acceptable, having 
regard to a whole lot of prescribed circumstances. That is precisely the sort of thing that we heard an awful lot of 
high moral ground vapouring about over the course of eight years, yet now it seems to have been forgotten. The 
champions of justice have been quite happy to reverse the onus of proof in every case, not just something within 
the person’s knowledge, but to persuade a court as to what a reasonable person would think are acceptable 
standards. There is a way around this—not an easy one, I grant it. There are a number of exculpatory factors in 
our Criminal Code. They carry an evidential burden: an honest and reasonable, but mistaken, belief on the part of 
an accused, duress on the part of an accused and all sorts of things. They simply require some evidence that the 
prosecution then has to disprove beyond reasonable doubt. It can be done here, I would have thought, with a little 
bit of ingenuity and a little bit of work. I can quite understand a reversal of the onus of proof in respect of genuine 
scientific, educational or medical purposes. I do not want an image of me naked at the doctor’s surgery being 
distributed without the doctor having to go to the trouble of explaining why it was thought to be for scientific, 
educational or medical purposes. Let them prove that. If it is reasonably necessary for the purpose of legal 
proceedings, yes, I entirely agree; it should be defence, something that those involved should have to establish on 
the balance of probabilities. If the person has distributed the image for media activity purposes, yes, I agree 
entirely; the media can take some responsibility and can get into court and establish a defence on the balance of 
probabilities in accordance with these criteria. Otherwise, what is wrong with saying that a person is not criminally 
responsible if a reasonable person would consider the distribution of the image to be acceptable, having regard to 
each of the following to the extent relevant: the nature and content of the image; the circumstances in which the 
image was distributed; the age, mental capacity, vulnerability or other relevant circumstances of the depicted 
person; the degree to which the accused’s actions affected the privacy of the depicted person; the relationship 
between the accused and the depicted person; and any other relevant matters. That is something that the prosecution 
would then have to overcome beyond reasonable doubt as part of its case. 

Hon Simon O’Brien: Actually, it could be amended in that way if you had an one hour and a half to work on it. 

Hon MICHAEL MISCHIN: It could be amended in that way. I do not know whether it would take that much; 
there would be a little bit of reformatting. I would like the government to entertain that possibility. I do not see it 
as being impossible. I see it as preserving the fact that there could be distributions of intimate images without 
consent that are not unreasonable and that the prosecution would have to establish that. 

Sitting suspended from 6.00 to 7.30 pm  

Hon MICHAEL MISCHIN: Before the dinner suspension, we had a discussion about the emphasis in the 
legislation, which is essentially criminalising certain conduct, making a blanket offence that is subject to those 
who have committed that offence being able to establish a defence. I have suggested that that can be redressed or 
amended. I am wondering whether the minister has had an opportunity to consider that and is prepared to entertain 
amendments to rectify the position or whether the government will maintain that there should be a reversal of 
proof to prove innocence, something the government has been steadfastly critical of when in opposition. 

Hon SUE ELLERY: Prior to the break, Hon Simon O’Brien in particular was querying why the defendant, as 
opposed to the state, should bear the burden of establishing that a reasonable person would consider the distribution 
to be acceptable in the circumstances. What I am asking members to think about is the nature of the cases that are 
likely to come before the courts. If we are anticipating that a large proportion of these cases will involve parents 
sharing baby photos or other similarly innocent circumstances, it might be appropriate to require the state to 
establish that the distribution was not in line with community standards. That is not what the government is 
anticipating. As I have already made the point, police are not in the habit of prosecuting parents who circulate 
pictures of their babies, and I do not see that changing. On the contrary, we anticipate that the type of case the 
court will be dealing with is much more likely to involve a relationship between adults gone sour or a distribution 
for the purposes of titillation, intimidation, prestige seeking or some other misguided motive. The government 
argues that in those circumstances, the onus should be on the defendant to establish that the distribution was in 
line with current community standards. 

The alternative position would require the state to litigate again and again the very basic principle that the 
non-consensual distribution of intimate images is, in the type of cases that will become before the courts, inherently 
unacceptable. The exclusions in proposed section 221BD(4) relate to circumstances in which, in most cases, the 
question of criminal liability should not even arise. Those are circumstances that refer to office bearers, the police 
and others, for example, intended to protect legitimate law enforcement activities or people who are reporting 
lawful conduct. The reasonable person defence is not in this same category and, therefore, it is appropriate that it 
remain as a defence, which the accused must prove on the balance of probabilities rather than take that component 
out of where it sits in the bill now, which is what Hon Simon O’Brien asked us to consider, and move it into 
proposed subsection (4). 
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Hon ALISON XAMON: I listened intently to Hon Simon O’Brien’s contribution and I thought some really 
pertinent points were made. One of the things that it particularly highlighted—I think this has also been illustrated 
through the course of the discussion we have had in the Committee of the Whole House over the last several 
hours—is that there is a risk in the way the legislation is drafted in that there could be unforeseen consequences. 
There is no question that this chamber is of one mind in supporting the stated policy intent behind this legislation, 
and that is that when an intimate image has been taken of someone who was not intending that it be subject to 
broader distribution, but that subsequently happens, the person who has distributed that image should be made 
liable for that and it should be an offence. Indeed, I once again support the provisions in the legislation that enable 
very swift recourse by the victim of the distributed image being able to ensure that measures can be taken to have 
that immediately rectified. It will be a concern if we find that even one parent who has circulated baby photos, for 
example, is subject to the provisions of this legislation. It is absolutely unacceptable that if a parent innocently 
circulates innocent photos they should have to wait until they get to court to be able to clear their name. Likewise, 
I have now raised concerns about the possibility that people who are subject to unwelcome intimate images and 
who then attempt to address the matter may find themselves subject to legal proceedings. An example that I think is 
very common is when someone who receives an unwelcome image may decide to then subsequently forward it on to 
the offending person’s mother and say, “Look at what you’ve raised; you might want to bring your child into line.” 
I think that would be a pretty sensible way to address it, but would still be in violation of the legislation as constructed 
and I think would be contrary to the policy intent of this Criminal Law Amendment (Intimate Images) Bill. We 
now have question marks over the level of discretion that can be raised around whether a picture taken in a public 
place would invite the protections of this legislation. This raises the fact we are becoming very reliant on police 
discretion in order to determine that the stated policy intent of the bill is upheld, that public standards are not 
offended and that we ensure that people who otherwise should not be charged are not charged. Is any work being 
undertaken or is there an intention to do any work in the creation of prosecutorial guidelines for police? 
Hon SUE ELLERY: I do not have advisers from police at the table with me, but I am advised that we are not aware 
of whether prosecutorial guidelines are being developed. However, it is the case that whenever a new offence 
regime is introduced, police go through the process of training and establishing an investigative framework. It is 
likely that they will be considering a prosecutorial framework but I am not in a position to answer that tonight. 
I am happy to take it on notice and speak to the Minister for Police to raise it with the Commissioner of Police. 
I cannot give the member an answer from the table tonight. 
Hon NICK GOIRAN: The debate that has been taking place today has conveniently moved to proposed 
section 221BD, “Distribution of intimate image”. Can the minister inform the chamber what scientific purposes 
justify the distribution of intimate images without consent? 
Hon SUE ELLERY: An example relating to genuine scientific purpose might be when the lead researcher in 
a clinical trial for a new genital herpes treatment takes a series of close-up before-and-after photos to gauge the 
effectiveness of the treatment. Those images are then made available on a shared drive that is accessible only to the 
other members of the research team. In agreeing to participate in the trial, the patient consented to the photographs 
being taken but was not specifically asked to consent to the images being made available on the shared drive. 
Hon ALISON XAMON: In response to that matter, I can actually foresee scenarios whereby even though we are 
only talking about close-ups of genitalia, there may be instances in which people can nevertheless be identified. 
I am thinking, for example, of people who choose to have their genitalia tattooed, sometimes with quite specific 
tattoos. In situations in which somebody has not given consent and there may be a scenario whereby potentially 
they could be identified through particular characteristics, I was wondering whether there would be any recourse 
if they were to become aware that their genitals had been circulated for all to see. 
Hon SUE ELLERY: Seriously! The debate was about genuine scientific purpose. There is nothing genuinely 
scientific about tattoos. That would not fit within the purpose of a genuine scientific purpose. It is not related to 
that definition at all. 
Hon Alison Xamon interjected. 
Hon SUE ELLERY: The member stood and asked, following on from the question about genuine scientific 
purpose, whether someone who gets their genitalia tattooed and is then identified, because of other reasons, might 
be captured by a genuine scientific purpose. I will read this out again. In agreeing to participate in the trial—this 
is in a case of a patient who has a tattoo that might be able to identify them; that is number one, the person has to 
agree to participate in the trial—the patient consented to the photographs being taken. If the patient thinks that 
they can be identified, first, they do not need to participate in the trial and, second, they do not need to consent to 
the photographs being taken. 
Hon NICK GOIRAN: No, no, that is wrong. I draw to the minister’s attention proposed section 221BD(3)(a) on 
page 6. It refers to the defence to a charge. The defence to the charge is used only in circumstances in which the 
person has not consented. When the minister says that the person does not need to consent, we know that. What 
we are talking about is the possibility of someone still distributing the image because of genuine scientific purposes 
even though the person has not consented. 
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Hon Alison Xamon: And could potentially be identified. 
Hon SUE ELLERY: The advice I am given is that it is still possible to run that defence about genuine scientific 
purpose because the person consented to participating in the trial and the person consented to the photographs 
being taken. Frankly, again—I am sorry to keep saying this—I understand that members would like me to give 
a prescriptive yes or no, but it is not possible. It seriously will depend on the particular circumstances and all those 
variables that we have already canvassed a number of times that need to be taken into account; in the first instance about 
whether a charge is laid and, in the second instance, what the court considers about the particulars of the defence. 
Hon NICK GOIRAN: Can I just ask the minister to keep in mind that it is not me who has inserted the words 
“genuine scientific” in this bill; it is the government. I was simply asking what scientific purposes does the 
government say justify the distribution of intimate images without consent. Until the minister gave an example, 
I could not think of any. I could not understand what this wonderful scientific purpose would be that would necessitate 
the distribution of an intimate image without the consent of the person. Sure, with the consent of the person it is 
not an issue, but it was about “without consent”. The minister gave an example and I thank her for clarifying it. 
What media activity purposes does the government say justify the distribution of intimate images without consent?  
Hon SUE ELLERY: The honourable member is asking about proposed section 221BD(3)(c), when the 
distribution was for a media activity purpose. This defence is available only when the person distributed the image 
for a media activity purpose and did not intend the distribution to cause harm to the person depicted and reasonably 
believed the distribution to be in the public interest. An example might be when a journalist publishes a photo of 
a prominent politician engaged in a sexual act—the example I have been given is with a Russian spy. This may 
arguably be in the public interest. I laugh but I should not—it is a serious issue. Again, whether it is in the public 
interest will depend on the circumstances. The defence aims to ensure that the new criminal offences do not have 
a chilling effect on the freedom of speech and debate as part of our democracy. 
Hon MICHAEL MISCHIN: There is a bit of a problem with that one. Let us assume that that happens. The 
defence requires that media offender to prove, on the balance of probabilities, that they distributed the image for 
media activity purposes—yes, to sell newspapers or whatever—that they reasonably believed the distribution to 
be in the public interest, okay, but that they also did not intend the distribution to cause harm to the depicted person. 
I would have thought that the whole point of putting the picture of the prominent politician or, indeed, the Russian 
spy on the front page of the newspaper is to do them harm. How does that actually preserve the ability of the media 
to forthrightly report scandal and the like? It is certainly not being done for their good. 
Hon SUE ELLERY: The key word there is “intend”. The intent is not to cause harm to the depicted person and 
they reasonably believed the distribution to be in the public interest. 
Hon Michael Mischin: They have to satisfy three things. 
Hon SUE ELLERY: They do. 
Hon MICHAEL MISCHIN: If I were to publish a photograph of the Leader of the House in an intimate situation 
with someone who is a spy, how would I possibly do that without the intention of doing them some harm? It is not 
going to help her reputation, or maybe it does—I do not know—but I would have thought that it is pretty reasonable 
to assume that it would not. 
Hon Sue Ellery: It depends which bits of reputation you value. 
Hon MICHAEL MISCHIN: It may damage the reputation of the spy—I do not know. It seems to me that an 
element of harm is inherent in that. As a reporter, I am not doing it to do the Leader of the House good. 
Hon SUE ELLERY: Honourable member, it is not intended that that be the only judgement that is made. At the 
same time, the judgement needs to be made about whether the person reasonably believes the distribution to be in 
the public interest. 
Hon Michael Mischin: But it is all three. 
Hon SUE ELLERY: Correct; that is what I am saying. At the same time, the person reasonably believes the 
distribution to be in the public interest. Again, it will go back to the particulars of the circumstances. It is about 
the intent. Did the person distribute it or publish it because they intended to cause the person harm? It is not, if one 
makes a judgement that the greater call is that it is in the public interest. 
Hon MICHAEL MISCHIN: Let me put it another way. A scandal in the United States was reported some time 
last year, I think. It could have been the year before—time flies with scandals in the United States. As I recall, 
a mayor of a city was filmed snorting lines of cocaine and at the same time getting up to interesting affairs with 
prostitutes. If I were the reporter publishing that, I could state that I distributed it for media activity purposes, 
mainly to report; that I reasonably believed its distribution to be in the public interest; and that I intended to damage 
that politician’s career—I intended to expose him for the hypocrite that he was and to embarrass him, so that he 
would lose public office and be affected. That is plainly harm. Of course I intended by the publication to distribute it 
in order to do harm to the affected person. I need to prove all three of those to establish a defence, not two of them. 
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Hon SUE ELLERY: Again, it goes back to intent. It is less about the journalist making a judgement about 
personally wanting to do harm to person X—the mayor in that case—as opposed to wanting to expose the 
inappropriate use of public facilities, public office and public standing. It is about the intent. What was the purpose? 
Was the purpose that there was a longstanding feud between the mayor and the journalist about some personal 
issue, or was the intent that it is inappropriate for a public officer to use public money, public places or public 
facilities to conduct that activity? In that case the intent was not about harming the person but about protecting 
democracy, the mayoral office or whatever the situation was. 
Hon MICHAEL MISCHIN: The idea is that, as the journalist, I would be able to say, “Look, because I have 
distributed an intimate image without the consent of those people, you have charged me, or even if you haven’t, 
I am a criminal. To relieve myself of criminal responsibility, I have to establish, on the balance of probabilities—
namely, that it is more likely than not; it is not just a reasonable doubt—that I did it for media activity purposes.” 
I can tick off that one, because I just have to point to the newspaper. I reasonably believed it to be in the public 
interest, so I testify, “Well, look, this is unsavoury activity of a public figure with a criminal lowlife et cetera, who 
is doing criminal things. I think the public needs to know that about its elected representatives. I didn’t intend to 
cause any harm to him.” Who is going to believe that? It is not a matter of me asserting it and someone having 
a reasonable doubt about whether I intended harm; I have to prove that I did not intend to cause harm. If I were to 
assert, “I did not intend to cause any harm to the two people in that photo”, the question is: what did I intend? 
I intended some other public interest. Did I think that harm was going to be done to his reputation? Yes, of course; 
I would be stupid to deny it, but I did not intend that. I mean, seriously, the whole point of getting it out there is to 
damage the man’s career, and perhaps the prostitute’s career. That is a positive defence. That is what the 
government is asking be established on the balance of probabilities, not that it be disproved. 
Hon SUE ELLERY: I do not know how to say it another way, other than if the honourable member were to read 
the proposed section in its entirety, he would find that proposed section 221BD(3)(d) provides a defence whereby — 

a reasonable person would consider the distribution of the image to be acceptable, having regard to each 
of the following … 

It goes on to list all the things we talked about before. In respect of the provisions in paragraph (c) around the 
distribution of the image for media activity purposes, it is about the intent of the person and it is about the particular 
circumstances. Although I appreciate that the honourable member would like to present a number of particular 
scenarios and for the government’s response to be, “In scenario X, the position of the police will be Y and the 
position of the court will be Z”, I am just not in a position to do that. In each of the provisions the member has 
referred to, the police will need to make a judgement about the public interest and the courts will then need to 
make a judgement about whether the defence is based on evidence that is reasonable. In any event, we know that 
people are being harassed, horrified, vilified and abused by people distributing photographs of them—images 
taken of them without their consent, either naked or in sexual positions—and that that is occurring between people 
who do not have a media relationship. It is occurring in many, many cases because a relationship has gone sour. 
That is what the proposition is about. The notion is that the courts will be filled with either parents sending images 
of their small children or journalists publishing images of naked people in the bath or in the shower or engaged in 
sexual activities and then being called to account accordingly. In fact, the purpose of the legislation before us is to 
deal with a real problem—not journalists being inappropriately captured by this legislation or parents 
inappropriately sending pictures of their little children. The problem we are dealing with in the community in 
many, many cases is about relationships that have gone sour and people—for the most part men—then choosing 
to distribute, in colloquial language, revenge porn to somehow get back at someone who they think has done them 
wrong in a relationship. That is the problem that we are trying to address with this legislation. Although it is right 
that we should review the provisions to make sure that at the edges we are not capturing someone we did not intend 
to capture or causing unintended consequences, it is not notions like the one we just explored about journalists that 
we will have clogging up the courts inappropriately and therefore being an unintended consequence. The purpose 
of the legislation is about addressing the real problem facing our society—that is, the circulation of these images. 
Hon NICK GOIRAN: The minister has misunderstood the reason I have asked these questions. On the example 
I gave of parents, the minister is quite right that the reason I asked that question was to make sure that they will 
not be unduly captured by this legislation and, as was outlined by my friend Hon Simon O’Brien, to make sure 
that they will not be unnecessarily put to the expense of having to defend a needless charge. The minister was quite 
right to identify that. But my questions about scientific purposes and media activity are quite different. I am trying 
to satisfy myself that it is necessary to have a defence. When it comes to parents, I think it is very important that 
there is a defence if there is the possibility that they will be charged, but I want to be satisfied that there is even 
a remote possibility that a scientist could genuinely have a need to distribute one of these images without consent. 
The minister gave an example that I am not enamoured of. I think it is a bit of a stretch, but I will not lose any 
sleep over it. 
The minister’s example of media activity is a bit more of a problem and, with respect to those who constructed that 
example, it does not fit the defence set out in proposed section 221BD(3)(c). As my friend Hon Michael Mischin 
identified, it will be necessary to satisfy the three limbs of the defence. The example given of the Russian spy 
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clearly does not satisfy proposed paragraph (c)(ii). Plainly, if a journalist were to distribute that image, it could 
only possibly be with the intent of distributing to cause harm to the depicted person. Otherwise, it makes no sense 
that they would distribute the image. I am not satisfied that the example given by the government demonstrates 
why it is necessary for the chamber to agree to that defence in the legislation. If the chamber was minded to delete 
that particular defence, the bill would not fall down. All the important reasons for the defence that the minister has 
just identified that will enable the legislation to capture those heinous situations will be able to be done. The only 
thing that will not be able to be done is a clever journalist coming along and applying this defence in an 
inappropriate fashion. I would be interested in government giving another example of why it is necessary, for 
media activity purposes, to distribute intimate images without consent. If the minister is not in a position to provide 
an alternative example, is she in a position to identify who was specifically consulted about the necessity of this 
media activity defence? Who were those people and what did they say? 

Hon SUE ELLERY: The alternative example I can give the honourable member is the image that went around 
the world of Kim Phuc in the Vietnam War. The image is of a young girl fleeing an awful napalm attack. She is 
running down the road naked. It is a well-recognised international image. She is naked and she is clearly in distress. 
However, the image was an incredibly powerful message to send about the consequences of war and in particular 
what was going on in that war. That image is another example. 

Hon NICK GOIRAN: I have to say that from my perspective—other members may have a different view—that 
is a far more satisfying example than the earlier one the minister gave. If that is what the government intends 
reasonable distribution by media of an image that might otherwise be captured by this important bill we are seeking 
to pass to mean, I am far more satisfied with that example. The question would be: would the person have 
reasonably expected to have been afforded privacy in those circumstances? Of course, that is where the definition 
of intimate image starts. Members might remember the discussion we had earlier this afternoon around the 
subjective test and the objective test. Without having given the matter a great deal of thought, my initial reaction 
is that, at both the subjective and objective levels, that person in that situation would not have reasonably expected 
to have been afforded privacy because, as I understand it, they were fleeing for their life and their safety. In those 
circumstances, I imagine that people have far higher priorities than worrying about their privacy. Nevertheless, if 
a defence is necessary for a media outlet in those circumstances, I could live with that. I have to say that I am far 
less satisfied with and a bit troubled by the minister’s first example, and I would hope that the courts would not 
apply the defence in those circumstances, because I do not believe that they warrant a defence for what is plainly 
an invasion of privacy and has only been done to cause harm to the depicted persons. 

Nevertheless—and perhaps other members may wish to return to this issue—while we are still considering this 
distribution the proposed section identified at pages 5 to 7 in the bill, can the minister outline the official duties 
that a law enforcement officer would undertake that are not for the administration of justice that would justify the 
distribution of intimate images without consent?  

Hon Sue Ellery: Was the honourable member asking about proposed section 221BD(4)(c) and the administration 
of justice? 

Hon NICK GOIRAN: I can clarify. Page 7, proposed section 221BD(4), it is the interaction between proposed 
section 221BD(4)(a) and (c). I totally understand the necessity for proposed section 221BD(4)(c), which says it is 
not an offence “for a person to distribute an intimate image for the purposes of the administration of justice”. We 
would very much want that to be the case because we want our law enforcers to enforce the very act before us. My 
question is the interaction with proposed subsection (4)(a), where it says — 

for a member or officer of a law enforcement agency or their agents to distribute an intimate image when 
acting in the course of their official duties; 

My question is: what are the official duties that the law enforcement duties would be undertaking that were not for 
the administration of justice that would justify the distribution of images without consent? 
Hon SUE ELLERY: I am unable to give the member an example. I am advised that proposed 
section 221BD(4)(a), (b) and (c) were constructed to provide a broad catch-all of the range of functions that are 
carried out by those officers who would be enforcing this legislation. There was concern that there should not be 
a gap. That is why the proposed section was drafted in such a way to ensure that everything that was possibly 
captured was captured and that there were no loopholes that might prevent them from being able to properly carry 
out the functions in enforcing these particular provisions. 
Hon NICK GOIRAN: Minister, during the consultation process, did somebody draw to the government’s 
attention that if it had only proposed subsection (4)(c), there would be a loophole; hence, proposed 
subsection (4)(a) was inserted? 

Hon SUE ELLERY: No. I am advised that nobody particularly drew that to the government’s attention. It was, if 
anything, done out of an abundance of caution to make sure that there was no possible option of something that 
a person enforcing those laws ought be able to do for the purpose of effecting the laws not being covered. 
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Hon NICK GOIRAN: I am not enthusiastic about proposed section 221BD(4)(a), because I think it will do the 
opposite. I think it will give wriggle room for a mischievous individual to argue they are doing something in the 
course of their official duties when, in actual fact, yes, technically they might be doing something in their official 
capacity in their official duties, but it is not for any genuine administration of justice. I am far more comfortable with 
proposed subsection (4)(c) than proposed subsection (4)(a), particularly when a specific scenario cannot be provided 
or a set of duties that might be captured by proposed subsection (4)(a) that is not otherwise caused by proposed 
subsection (4)(c). If it were up to me and me alone, I would delete proposed section 221BD(4)(a) completely, but 
that is just my remarks at this point in time. Further to this clause, is the minister able to advise the house whether 
the person who distributes the image needs to be ordinarily a resident in WA to be captured by this law? 
Hon SUE ELLERY: I am advised that there needs to be a connection with Western Australia, whether it is that 
the victim resides in Western Australia or the act of distributing the image occurred in Western Australia. The 
question of the territorial application of criminal law is addressed in section 12 of the Criminal Code. That provides 
that it is an offence under WA laws if — 

(b) at least one of the acts, omissions, events, circumstances or states of affairs that make up those 
elements occurs in Western Australia. 

It further clarifies that an offence is committed in WA — 
even if the only thing that occurs in Western Australia is an event, circumstance or state of affairs caused 
by an act or omission that occurs outside Western Australia. 

The defendant need not be in the jurisdiction to have committed an offence under WA law. It follows that the new 
distribution offence can be committed by a person situated outside Western Australia, provided that that nexus 
required by section 12 exists. It also means that the offence can be committed by a person situated in 
Western Australia even when the victim is located outside Western Australia because that nexus with WA exists. 
When those issues arise, the Australian Cybercrime Online Reporting Network provides a platform for determining 
which jurisdiction will assume the lead responsibility for the investigation. Authorities would also rely on the 
standard arrangements that are in place to facilitate investigation and prosecution across jurisdictional boundaries. 
Hon NICK GOIRAN: Further, will ACORN’s consideration of the jurisdiction also include international 
jurisdictions or is that just domestic ones? 
Hon SUE ELLERY: I am advised that ACORN will capture only domestic, as in Australian, information. Other 
provisions, for example, reside in other laws about children, for example, and the distribution of images of children 
internationally. 
Hon NICK GOIRAN: If I understand correctly, a perpetrator or a prospective offender under this legislation that 
we are going to pass need not ordinarily be a resident of Western Australia? 
Hon SUE ELLERY: Correct. But there would need to be some nexus with Western Australia. Perhaps the victim 
would be in Western Australia. 
Hon NICK GOIRAN: Going back to our earlier discussion, I think originally sparked by Hon Alison Xamon and 
her queries about education and making sure that children and young people are aware of these laws, we are talking 
about not only prospective victims, but also prospective offenders being educated about the new state of 
Western Australia’s criminal law. That is a bit of a difficulty when the prospective offender does not live in the 
Western Australian jurisdiction. For example, with her Minister for Education and Training hat on, the minister may 
have responsibility for educating those in the public system in our state, but not in other states or in other countries. 
How will those other prospective offenders have any idea that they are breaching Western Australian law? 
Hon SUE ELLERY: I am advised that there are similar laws to these in every jurisdiction except Queensland and 
Tasmania, and it is anticipated at some point it will probably be enacted in those jurisdictions. I assure the 
honourable member that although I am not prepared to take on responsibility for running an education campaign 
in Queensland or Tasmania, I participate in the relevant Council of Australian Governments’ Education Council 
and the Attorney General participates in SCAG—the Standing Committee of Attorneys-General. I do not know 
whether it is still called that. It is now called CAG—Council of Attorneys-General. That is a hideous name. Both 
of us are on those councils and regularly share information with our colleagues in any event about relevant laws. 
Hon NICK GOIRAN: Is there a minimum age at which a person might be captured by this legislation? In terms 
of a prospective offender, is the minimum age 10? 
Hon SUE ELLERY: I am advised, yes. 
Hon NICK GOIRAN: Therefore, it could be the case that an 11-year-old, a grade 6 student, not in Western Australia 
or New South Wales but potentially in Queensland or Tasmania, who has absolutely not the faintest idea that we 
are having this debate or that this law is being passed, and most certainly is not regularly each night perusing the 
State Law Publisher for any updates on Western Australian law — 
Hon Sue Ellery: Or the comments of Hon Nick Goiran. 
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Hon NICK GOIRAN: —indeed—could be captured by this legislation. However, as the minister has identified, 
hopefully in due course those jurisdictions will pass similar laws and their education ministers will roll out their 
own education campaigns. An 11-year-old in London, New York, Ottawa or Wellington could be captured by this 
very legislation. Notwithstanding the fact that they were once upon a time friends with a Western Australian 
student and maybe even went to a Western Australian school, which is where the image was taken, and at the time 
it was the culture within their peer group for these types of images to be distributed and disseminated, and they 
have moved to New Zealand or some other jurisdiction and have no idea about this debate, they could be captured 
by this legislation. 
Hon SUE ELLERY: Correct. 
Hon MICHAEL MISCHIN: I remain concerned about the approach that has been taken, which has been quite 
eloquently explained by Hon Simon O’Brien and Hon Nick Goiran. I inquire whether the government would be 
prepared to give further consideration to the emphasis and approach that has been adopted. As has been explained, 
we are faced with a broad course of conduct that will be made a crime. That is qualified in only two respects. 
Proposed section 221BD states in subsection (4) — 

Nothing in subsection (2) — 
That is the offence-creating provision — 

makes it an offence … 
It then lists certain circumstances. So, we have a criminal activity, however, in certain specific circumstances, 
nothing in proposed subsection (2) makes that criminal activity an offence, notwithstanding that the elements of 
the offence may have been satisfied; otherwise, everyone else has to avail themselves of a number of defences that 
are set out in proposed subsection (3). That lists specific defences in respect of scientific, educational and medical 
purposes; specific defences in respect of legal proceedings; specific, although fairly narrow, defences in respect of 
media activity; and a broad catch-all towards the end. That lists the defences to the criminal activity that is being 
proscribed, which is very broad. We are basically saying this activity is illegal, unless the person can prove on the 
balance of probabilities that they fall within certain categories, rather than saying the person is not criminally 
responsible, as prescribed in chapter V of the Criminal Code, for a variety of exculpatory factors. I ask whether 
the government would be prepared to convert in essence what is in proposed subsection (3)(d) into an exculpatory 
circumstance along the lines of what is prescribed in chapter V for honest and reasonable and mistaken belief and 
things of that character. Before the minister dismisses that out of hand and says this is the approach the government 
has taken and it is the only way in which it can be practicably done and the like, I understand that the legislation 
has drawn on the New South Wales Crimes Amendment (Intimate Images) Act 2017. That act adopts a similar 
practice to what has been adopted in this bill, with the exception that in section 91T of that act, the sorts of things 
that are prescribed as defences in our bill are listed as a series of circumstances. Section 91T refers to section 91P, 
which is about recording images without consent, and section 91Q, which is about distributing images without 
consent, and states in part — 

(1) A person does not commit an offence against section 91P or 91Q if: 
(a) the conduct alleged to constitute the offence was done for a genuine medical or scientific 

purpose, or — 
It does not say anything about educational purpose — 

(b) the conduct alleged to constitute the offence was done by a law enforcement officer for a genuine 
law enforcement purpose, or 

(c) the conduct alleged to constitute the offence was required by a court or otherwise reasonably 
necessary to be done for the purpose of legal proceedings, or 

(d) a reasonable person would consider the conduct of the accused person acceptable having regard 
to each of the following (to the extent relevant): 
(i) the nature and content of the image, … 

It then lists the sorts of things that are listed in this bill. I may be wrong about this, because that may be a defence 
in the manner in which we regard defences, and perhaps the minister’s advisers can assist with that. However, it 
seems to me to be saying that a person does not commit an offence in that case, and the prosecution would have 
to disprove that beyond reasonable doubt, rather than the accused having to establish that on the balance of 
probabilities. Be that as it may, I inquire whether the government would be prepared to reconsider the manner in 
which it has approached this and entertain an amendment. I am sure the amendment can be refined by those more 
informed than I am, and without having to do it on the run, along the lines of the document that I will pass to the 
minister, in which essentially proposed section 221BD(3)(d) is converted into a separate subsection and 
commences along the lines of — 

A person is not criminally responsible for the distribution of an image contrary to subsection (2) if:  
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It then lists all the circumstances that are currently set out as subparagraphs (i) to (vi), but they are renamed 
paragraphs (a) to (f). I am not suggesting that the drafting is by any means flawless, and I expect that the order of 
the subparagraphs would need to be rearranged, because defences should come after exculpatory factors and the 
like. However, with refinement, that amendment would intend, as far as I can see, an approach of a similar vein to 
that adopted in the New South Wales legislation. It would also, more importantly, so far as our legislation is 
concerned, make it plain that we are not simply criminalising everything and then looking for exceptions that 
people have to prove on the balance of probabilities, but that the burden of proof will remain with the prosecution 
and will temper any charges that are laid. That sort of emphasis would allay, not entirely, but to a large extent, the 
concerns expressed by Hon Simon O’Brien. I will pass to the minister a copy of what I have in mind and invite 
the minister to consider that and let me know what she thinks. 

Hon SUE ELLERY: We will take that under advisement. I now have some advice at the table about the 
New South Wales provisions. I am advised that NSW operates under statute; unlike Western Australia, it does not 
have a Criminal Code. So I cannot respond in detail to that query now. 

Progress reported and leave granted to sit again, on motion by Hon Sue Ellery (Leader of the House). 
ANIMAL WELFARE AMENDMENT BILL 2017 

Report 
Report of committee adopted. 

RAILWAY (METRONET) BILL 2018 
Second Reading 

Resumed from 27 June. 

HON SIMON O’BRIEN (South Metropolitan) [8.32 pm]: How long have we got? 
The ACTING PRESIDENT (Hon Matthew Swinbourn): How long would you like? Do you mean for this bill? 
As you are the lead speaker, it will be until members’ statements. 

Hon SIMON O’BRIEN: At least I will be able to commence my opening remarks! I am just trying to involve 
everybody, Leader of the House, as I am sure you appreciate! 
The brief but very important Railway (METRONET) Bill 2018 contains some important considerations. I looked 
up the contributions of a number of members of the other place to the debate on this bill, and if anyone here is 
seeking to do that, I urge them to think again. It was not very edifying. I will acquaint members with some of the 
history of this bill and its process, just to put it in its right context, because a few people about the town seem to 
have a very misguided misunderstanding of where we came to in respect of railways that were proposed to be built 
under this bill. In passing, I will set the record straight about that. 

In Western Australia, each proposed railway has to have enabling legislation. That is why we have bills to build 
railways. They are not about allocating funds for construction or anything; there are other processes for that. No, 
this is about where a railway will go and giving permission for it to be built—a practice that goes back a long time. 
I do not think I have to take members right back to George Stephenson, the Victorian gentleman known as the 
“Father of Railways”; I can update members a bit more quickly than that. 

Hon Darren West interjected. 

Hon SIMON O’BRIEN: Well, unruly interjections are enticing me to digress. 
Hon Dr Steve Thomas: He didn’t actually invent the steam engine. 

Hon SIMON O’BRIEN: No, but George Stephenson was known as the “Father of Railways”, and his son, Robert, 
contributed a lot in his time, member. I am glad members on both sides are all so interested. 
Hon Darren West interjected. 

Hon SIMON O’BRIEN: Prepare to be riveted! 

Western Australian railways have an interesting history. The contemplation of that method of transport reinforces 
the importance of overall plans and a planning regime with a real long-term focus. We have not always achieved 
that in Western Australia, and I fear that we are even now failing to. 

The railways that have grown up in Western Australia over the years have really been very modest by the standards 
of just about every other jurisdiction. Over the years, different communities have flirted with the ideas of tramways 
and trolley buses—all intended to provide a more modern way of getting people around. The so-called heritage 
lines that make up the main part of our Perth passenger network are very modest affairs, “heritage” being the 
operative word. They date back a long way and they were certainly around in the era of steam. The modernisation 
of those lines follows the same orientations, which is indicative of a couple of things. Firstly, it reminds us that 
they were built for another era and with different planning objectives and goals in mind. It also reminds us—I refer 
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again to my earlier remark—that planning is absolutely vitally important, because the location of railways dictates 
so much of the development that occurs throughout the corridors they occupy. Indeed, the heritage railways 
particularly have become barriers in many ways to many communities. We all know about the saga, for example, 
to sink the railway to reunite Perth with Northbridge. We are well aware, I think, of the many at-grade intersections 
along the Armadale line, by way of one example, where the juxtaposition of road and pedestrian traffic with 
railways is now becoming highly problematic. Some of these locations—the Maddingtons, the Gosnells et cetera—
used to be way out in the sticks; now, of course, they are pretty well middle suburban and the effects of traffic are 
greatly magnified. With that very much in mind, the theme of planning for railways and the historic—to some 
people, antiquated—practice of bringing a bill to this house in order to sanction by law the construction of 
a railway, suddenly comes into a newer focus. We want to make sure that 100 years from now, the things that are 
done in our time will serve well the people of the future. I challenge anybody to be truly accurate in contemplating 
what the Perth metropolitan area might look like in 100 years. When people of 100 years ago contemplated that, 
I do not think they came up with the model, the look, the practices and the technologies of today. We live in a time 
of even more rapid change, so heaven knows where we will end up in 100 years. But what we do want to make 
sure of is that large, heavy, permanent infrastructure, such as our rail lines, goes in the right places to service our 
needs in the future. 

The question of planning has frustrated a lot of people in this jurisdiction over a long time, including yours truly. 
The idea that we need long-term plans, perhaps within the context of short, medium and long-term planning, to 
guide our future investment strategies is something that I think everyone would agree to in principle, but it is 
awfully hard to do in practice. I have discussed this in this place before and I will not go through all that again 
now. Here is a good example in this Railway (METRONET) Bill before us—an illustration of how planning goes 
out the window when politics comes into it. We are all worse off because of that. I will enumerate in due course 
a number of ways that this bill contributes to lost opportunities and, perhaps, arguable priorities. 

For many years, the Perth passenger rail system consisted of the heritage rail lines that we are familiar with. Late 
in the last century, there was the addition of the Joondalup line, which made a dramatic difference to us here in 
Perth. There was argument at the time about whether the Joondalup line should follow its own corridor or should 
be co-located in the middle of the Mitchell Freeway. Substantially, it was ultimately located in the middle of the 
Mitchell Freeway, although, as we get further up the freeway to places like Joondalup and beyond, it tends to go 
in and out of that corridor over a distance. In future, we have the prospect of the rail line going where the freeway 
currently does not go but may well go in due course. I do not know how often you get up to the far northern 
suburbs, Mr Acting President (Hon Matthew Swinbourn), but the last time I did, I felt like I was about to go past 
Cataby roadhouse. We are pretty well getting to south Geraldton now with our urban sprawl! 

Hon Colin Tincknell: You’re heading up the wrong road if you are hitting Cataby. 

Hon SIMON O’BRIEN: You never know; it is on that sort of latitude. Nonetheless, the Joondalup line is one of 
the newer lines. I will come to the Mandurah line in a moment. It is radically different in many ways from the 
other heritage lines we have. The stations are positioned much further apart and the trains themselves are able to 
develop higher speeds. Indeed, much of the focus of that railway is about moving large numbers of people at peak 
periods. That is the ethos of public transport here in Western Australia. It is a focus on providing the means to 
move the largest number of people that we can at the period of peak demand. Of course, for the rest of the day, the 
very expensive infrastructure largely sits idle. This is a common phenomenon around the western world. 

In the early noughties, we saw the advent of the Mandurah rail line. It was interesting to witness some of the 
commentary today about matters related to the Mandurah line that touch on this bill because some people are 
relying on some very inaccurate sources of information. I regret that the Minister for Regional Development is 
away on urgent parliamentary business because I have been relishing the opportunity to kick around a few ideas 
about this matter in her presence. Perhaps we will get an opportunity to do that at another time. The Mandurah 
line, of course, is a much more modern rail option than were the heritage lines. Many of us can get even a bit 
nostalgic thinking about what the old Fremantle line used to look like when it had diesel locomotives on it prior 
to electrification of the system back in the late twentieth century. I do not know whether any of us quite go back 
to the era of steam. 

Hon Sue Ellery: You would be the one if there were anyone. 

Hon SIMON O’BRIEN: No; on the contrary; I am not as ancient as the Leader of the House might think. I have 
just been around for a while. 

Hon Alison Xamon interjected. 

Hon SIMON O’BRIEN: I am not ancient at all. If members look in the latest edition of the Western Australian 
Parliamentary Handbook, I think it lists about our 10 oldest members and I do not crack a mention. Give me 
another 20 years or so and I might. 

Hon Stephen Dawson: Obviously, wise beyond your years. 
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Hon SIMON O’BRIEN: I think the Minister for Environment has hit the nail on the head there. I am sure Hansard 
will have captured that—not an intimate image but an intimate insight, which I am sure will be communicated to 
others in due course. See my Facebook page if I ever get it up and running! 

The Mandurah railway line is relevant to this bill because it goes back to the time of the second Court 
government in the 1990s. A plan for a new rail line to go from Perth directly south was hatched in the time of 
that Court government. It was a farsighted idea and it has contributed a great deal to the development of our 
city. The original idea, as I understand it, was to service the area of the south east where one of the railway lines 
proposed under this bill is now set to go. That was the idea because there was a large body of population in that 
Thornlie–Jandakot area that, frankly, was not well serviced by public transport and was seen as an outlying 
area. In the first instance, the way proposed to do that was to run a spur line off the Armadale line down through 
Thornlie and past Glen Iris to come into contact with the median of Kwinana Freeway, from where the freight 
line currently is, and terminate at what is now known as Cockburn Central, another major collection point. At 
that stage it was in the future. Obviously, that rail line was then intended at some stage to be positioned there 
with a view to advancing further south to service other communities; other communities that have since grown 
up in that area. At some point it was decided that the railway needed to go past Cockburn to Rockingham. I think 
it was partly through Arthur Marshall, the then member for Dawesville, who was quite insistent that the railway 
needed to go further than that—it needed to go to Mandurah. Premier Court and others contemplated this and 
decided that that was indeed where it would go. A great deal of land acquisition and planning and all the like 
commenced. I remember asking, when I was first briefed about the project, “Why don’t you just go straight up 
the middle, as it were, looking at the map, and go straight to Perth that way?” I was promptly told, firstly, that 
the whole purpose of the exercise was to service those south eastern suburbs because that was where the 
passenger population was. Secondly, there were some engineering challenges north of Glen Iris that would be 
extraordinarily difficult to overcome. They were not impossible, but they were very expensive. There was also 
some conjecture about whether fast trains would be able to be accommodated in the corridor that was available 
within that part of the freeway at that time. 

There was a change of government in 2001. The new Labor government wanted to stamp its own policy on this 
particular project. In due course it came about that the Mandurah line was to be called the fast direct route and it 
was to run from Mandurah, up through Cockburn and up through the freeway reserve, right the way through to 
Perth. The emphasis was on getting people from Mandurah, and places north of Mandurah, into the city as quickly 
as possible. It was reasoned, quite correctly I might add, that prospective public transport passengers, if they are 
looking at a long journey, would also want it to be a relatively short journey. We wanted to encourage people to 
use the train as a commuter option and get a whole lot of cars off the freeways, which of course were becoming 
increasingly congested. At the time there was much to-do about whether the direct route, as it became known, 
should have been the one that was adopted. Of course, in all of these things there are arguments for and against. 
I think the Liberal Party played it pretty badly in the way that it approached that because somehow the whole 
project became a Labor project, whereas in fact that was only partly true. As with so many projects of this scale, 
it was the sort of project that was pursued over successive governments. Nonetheless, a Labor government built 
the direct route to Mandurah and, no doubt about it, it is now a vital part of our public transport infrastructure. 
However, that is not to say it was not without some pain to some areas. 

That brings me now to the part of this bill that relates to a link to the existing Mandurah line over to the Armadale 
line—something that was advanced 20 years ago, until the early noughties when it came to a great screaming, 
shuddering halt with the circumstances that I have just described that occurred after a Labor government was 
elected. I find it interesting to hear certain members in seats like Southern River and nearby talking about the 
history. I do not know what school they went to, but some of their take on the history of this railway line is 
misguided. At the time, the member for Southern River was the late Paul Andrews and the member for the new 
seat of Riverton was Tony McRae. The people in those electorates missed out when the Labor government decided 
it was not going to build a rail line to service people in the south east. That is the fact of the matter. I think I said 
at the time that those members should have been roaring like lions but they were going along like sheep, pretending 
that somehow the fact that the railway that was going to service their electorates now was not going to happen was 
somehow some tremendous victory for them. What absolute rubbish. What happened was that the then member 
for Thornlie, Sheila McHale, managed to prevail to at least get a station called Thornlie, which was a little hook 
off the Armadale line, which is there to this day. There was some disappointment there. But in due course we are 
now getting to a stage at which a railway is going to be built along that corridor. 

I will be asking the minister whether he can possibly tell us during his remarks a little about why we have a need 
for a rail enabling bill in this particular area in relation to the Thornlie–Cockburn Link, as it has been characterised 
under this bill. I do not recall offhand if there ever was an enabling act for the Mandurah line going on that Thornlie 
route. I do not think it ever went through Parliament, though there was advanced planning for it. Perhaps the 
minister can fill us in on that little bit of history. In so doing, could the minister also reflect on why we need this 
enabling bill when the fact of the matter is there is already a rail reserve along the route we are talking about? Why 
is there a need for a further enabling bill when we have a freight line running along there? 
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I return to the Thornlie–Cockburn Link. I have seen a lot of members come and go in this particular part of the 
world, all stridently saying how their government’s rail policy in that neck of the woods is definitely the way to 
go, whether it is or it is not, and in opposition all saying that the government of the day is pursuing the wrong 
course of action despite whatever merits it might have. I have listened to a debate outside of this place where 
people talked about the planning that was going on under the previous government for future railways, amongst 
other things, and where these two lines should fit in and where some other lines should fit in and what is happening 
with the Forrestfield–airport railway and all the rest of it. I might make a few observations about those things in terms 
of priorities in just a moment, because it does come down to priorities. This is where politics, unfortunately, overtakes 
the need for sensible planning. Members will recall that I mentioned a little while ago that we all recognise the 
need for proper planning of our transport future. Why do we need to do that? Firstly, when we allocate land use, 
sometimes we are setting in train restrictions that will severely impact future growth patterns in the area where the 
infrastructure is to be found. In particular, railways have their own scale, but it is also very hard for people to cross 
from one side to the other. Railways tend to divide communities rather than bring them together. One need only 
look at the opposite sides of any rail line to see a divided community. There are not too many places where people 
on both sides of a railway line in the metropolitan area see themselves as part of the same neighbourhood. One 
often hears terms like, “They’re from the north side of the line”, or “They’re from the other side of the line”, or 
“They do that on that side of the line and we do this”. That is one reason it is important to have good planning. 

There is another reason that is just as important. When it comes to infrastructure—rail, roads, ports—it is all very, 
very expensive. A lot of our railways were built in the early days at a scale commensurate with the limited financial 
resources of the colony at the time, and certainly not up to the standards and scale we require today. To get out  
of the metropolitan area just briefly, members should go and have a look at some of the grain freight lines out  
in the wheatbelt, and particularly at the construction of some of the lighter lines. They are almost like the 
Castledare Miniature Railway in their scale. Members would be surprised. Members may be familiar with the sort of 
track infrastructure on the Mandurah line—it has massive rail lines set up to take high-speed trains and the stresses 
that go along with that. The sort of track that still exists out in the tier 3 line area is the most trifling little rail lines, 
quite often consisting of sleepers simply sat on the ground with very light-gauge rail track which, frankly, I would 
not be game to drive a train on half the time; indeed, not many operators would. The thing is that it costs so much to 
build freeways these days. It costs a lot to build the sort of rail infrastructure that we want at this time, because we 
have to have tunnels and bridges. Sometimes the rail goes over and sometimes it goes under. We have freeway lanes 
that interchange with railways. It is a very big and expensive business. That means it has to not only go in the right 
place but also be ordered and built at the right time, because it has a massive impact on our budget. Someone quipped 
that perhaps this bill, which has got the word “Metronet” in capital letters in it—which is a bit unusual—should 
perhaps be called “metrodebt”. Members have to understand that the railways that are built are going to cost a lot 
of money, and that is infrastructure dollars that are not going to be available to be spent on something else. 

I was not in the ministry of the last Parliament but I was in the one before. The government of the last Parliament 
had its plans for a future Perth of 3.5 million people over the next few decades and contemplated a range of 
projects, which are basically reflected in what the new Labor government has in its own inventory. I understand 
that the genesis for one of the plans of the last government was back when I was Minister for Transport some years 
before, which was to provide for a plan that was not owned by any one government but would be seen as 
a long-term plan—something that would traverse terms of Parliament and, indeed, exist as governments come and 
go. It was to consist of short, medium and long-term projects so that we could plan for all the things that needed 
to be done by way of planning, environmental considerations and so on for that infrastructure in an orderly and 
timely manner. It was also about arranging for the funding and for a rigorous examination of each project that was 
seen to have its place in an overall plan. The Perth and Peel@3.5million plan was a continuation of that, but 
unfortunately it was, as usual, subsumed by politics. 

If we go back to 2013, I well remember the idea that Hon Ken Travers had of a Metronet policy. It was certainly 
the flagship policy, if not the only policy, that the ALP at the time had for that election. On Ken’s behalf, I will 
say that I think this was an attempt by him to try to provide some structure and order along the lines I am outlining, 
but even he was overtaken, I am sure, by political imperatives. It was fairly obvious to us that the Metronet proposal 
of that day—2012, 2013—had a heavy rail promise for every marginal seat that there was. Everyone was going to 
get a railway. This was the Labor mantra. Labor said, “We’ll tell them that the Liberal Party don’t like railways, 
because we think that’s a strength. Vote for us and we’ll give you a railway.” It did not matter where it was; every 
seat was going to get a railway, whether they wanted it or needed it. That election was not a high point for the 
Labor Party, but that was a flagship policy. Even though Hon Ken Travers had gone by 2017, the name “Metronet” 
was regurgitated. It had been refined and became a flagship project for the last election—the one that took the 
current government into power. Yet if we examine Metronet this and Metronet that, we see that most of the 
elements were in the previous government’s plan, with a couple of changes, which I will come to. 

The one thing we have seen just lately is that everything has to be Metronet this and Metronet that. It does not 
matter if there was a sign up somewhere saying, “This is where the Forrestfield railway is being built”. No; that 
had to be taken down and a great big sign put up saying, “This is a Metronet project”, because Metronet is a badge 
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of the Labor Party. All of a sudden, any ideas we might have had about proper planning for transport infrastructure 
have gone out the window in the face of political imperatives. So it was at the last election—it was Metronet this 
and Metronet that. Now, everything has to be Metronet. It does not matter what is done—a Metronet badge is put 
on it. Why? Because the ALP wants ownership of it. It does not matter where the project might have had its 
genesis. Labor thinks it invented the idea of extending the rail line to Yanchep. I do not think so. Is increasing the 
electrification of the rail to Byford a new idea that came up at the 2017 election? Of course it was not. There are 
plenty of other examples of the government of the day’s plans being driven by the imperatives of the wider 
community. Nonetheless, we now have everything being badged Metronet. 

Hon Colin Tincknell: It’s spin doctoring by the brand. 

Hon SIMON O’BRIEN: There are some elements of that. It is rather unfortunate because a number of these 
infrastructure projects are good ideas for which the time has come and probably always was going to come. Some, 
I might add, have not. 

We have before us bill 70–1, the Railway (METRONET) Bill 2018. I am not sure why Metronet is in the title of 
the bill and I do not think there is any satisfactory explanation for this, because the bill does not represent the 
Metronet package. What will the next enabling bill be called, if we get to see one? Will it be Metronet 2.0? Who 
knows? We will just have to hug ourselves in delicious anticipation and see what the government comes up with. 
But there is no need to call this legislation the Railway (METRONET) Bill and, frankly, it shows a certain 
mentality from the point of view of those who have described it as such that is really a bit embarrassing. 

This bill proposes to give authority to construct two railways, or Metronet railways as they are called. What is it 
that makes it a Metronet railway? Perhaps the minister can let us know in his response to this debate. What 
distinguishes a common-or-garden variety railway from a Metronet railway? What particular type of pixie dust is 
sprinkled on these projects to give them this dignified capital letter term Metronet? Metronet sounds like something 
out of 1984, does it not? The first authority is for the construction of the Thornlie–Cockburn Link. I have already 
discussed that line and its past a little bit. The second authority is for the construction of the Yanchep rail extension. 
The typical structure of a railway authorisation bill is that it contains only a few effective clauses. Apart from the 
short title and the commencement, it states an authority to construct a railway and typically appends a schedule 
that contains a full description of where the railway is going to be. As members will see, this bill has two schedules, 
providing some survey points that describe the route authorised for the particular railway. Members looking at this 
bill will soon discover that they need something else, because those schedules are gobbledegook to read; they will 
need a map to show them the area in question. I have with me maps for both those areas that describe on the one 
hand where the Yanchep rail extension will go. It will run for some distance north of Butler. 

The Butler train station is interesting. I am not sure whether it is the most recent train station to open; it is the most 
recent extension on the local rail network. I recall bringing a bill to this house as Minister for Transport to authorise 
the construction of that extension. I remember having to do all the heavy lifting about the business case to be taken 
to cabinet. I had to put up with all the sniping that went on from the then opposition. That is another reason I wish 
that the Minister for Regional Development were here—we could commiserate on this, because she suffered a fair 
bit courtesy of us when she was building the Mandurah rail line; so did the poor, long-suffering Hon Adele Farina, 
as parliamentary secretary. I remember that she had to answer a lot of impertinent questions couched by someone 
on this side of house. It was good to get that legislation through and to get out there and watch the construction 
works take place. It was a massive exercise, it was an expensive exercise and it was done at a time when it was 
appropriate to do so. We had to make the business case to the cabinet that I reported to and to the Economic and 
Expenditure Reform Committee subcommittee of that cabinet, and this rail extension was seen as the priority 
because it was what was needed at that time; not, perhaps, railways to certain other areas. 

Another interesting thing about Butler station is that it is the railhead. Again, I invite members to mentally picture 
a map showing the Joondalup line snaking ever further northward. The effect that has is that wherever the end of 
the line is becomes a giant funnel; it is literally the railhead. South of the railhead, all the individual stations, such 
as Greenwood, Stirling and other places, have their own catchments of passengers. But the very head of the rail 
line has a catchment area that is not only around the station, in this case Butler, but also all points north because 
there is no rail line north and all the passengers have to come to the railhead at Butler. That creates quite 
extraordinary temporary parking pressures, for example. Everyone wants and expects to be able to park at the 
railway station that they are going to use and that creates all sorts of difficulties. We are also trying to plan for 
developments around train stations, and if all the land is taken up with acres and acres of car parks, it is very hard 
to do so. In due course, Butler will not be the railhead anymore; it will not be the centre of the funnel. That will 
move further north again and will enable the Butler station to achieve a fuller potential than it did at the start. But 
that was always going to happen. 

The minister might like to enlighten the house on the proposed locations for stations and so on along this line, if 
he is able to tell us, and perhaps indicate a timetable if he is able to do so. A subsequent minister oversaw the 
finalisation of this rail extension to Butler, but nonetheless I am pretty proud of the part that I played in it. 
I remember that I got my invitation to the opening on the Sunday, too. It arrived at my office on the Monday! 
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Hon Peter Collier: You mean after the event. 

Hon SIMON O’BRIEN: Yes. It was good because I needed to go to South Geraldton on the Sunday morning at 
sparrow’s, so I needed it like a hole in the head anyway. But the station is a great benefit to the people of that part 
of the world and I am sure that the extended railway will also be of great benefit to those people who live in the 
catchment area and also those who will move there in due course, who are attracted, or enabled, in part by that 
railway extension. 

Coming back to the other rail line, I have already asked the minister whether he could provide some comments on 
the need for, and the history of, rail authorisation legislation in this particular corridor. I have already referred to 
the rewriting of history that occurred in the early 2000s, when the Labor government of the day abandoned this 
route and tried to spin that decision as a win for the people who were to be serviced by it. Now it is interesting to 
hear the spin about how good it is that a Labor government will build this railway. It was in the planning stage 
with the previous Liberal government, yet some Labor members around now are claiming that somehow the former 
Liberal government is the reason that the railway is not already there. There is some significant rewriting of history 
happening. Unfortunately, I am here to correct the record. We do not want to believe everything we hear in the 
political sphere. I have described how I think it is a pity that the need for orderly planning that might succeed 
consecutive governments is, unfortunately, overtaken by politics although, of course, with any plan that is long 
term, it has to be dynamic enough that it is regularly reviewed to make sure that the things that are needed—short, 
medium and long term—have their rightful place, because needs change over a time. 

In this case, some projects are prioritised, and I have to ask the minister why. I have already indicated that even 
though this bill has “METRONET” in the title, this is not Metronet. It is two rail extensions or one linking rail 
segment—a significant one, too—and another extension of the northern line. But is this the totality of what we 
will see? Is this Metronet in its entirety? I would not have thought so. I mentioned that the government has already 
re-badged the Forrestfield–Airport Link and one or two other projects as well. But surely, there is more to it than 
this. Where does the rest of the government’s Metronet plan fit with all this? Why have these two projects been 
picked out and prioritised? Why do they have a higher priority than other parts of the government’s plan? It is not 
my plan. It is the government’s plan. Why are these the higher priorities? Why do I ask that? It is because a great 
deal of infrastructure money will be spent on building these railway lines, so we need to run the ruler over why 
these ones have been prioritised. I am hopeful that the minister will be able to do that, but specifically perhaps he 
could answer this: what are the projected numbers—the abbreviated business case, if you like—for building the 
Yanchep extension at this time? 

I am not saying that there is anything wrong with extending the northern suburbs railway. We will support this 
authorisation bill; it will succeed. We are not saying that we do not agree that it will be a great asset to the district, 
but why is this the time for it to be built, instead of other projects that the government has identified in its Metronet 
plan like, for example, the extension of electrification and the improvement of rail south of Armadale down to 
Byford? What is the catchment area now in Byford? How does it compare, for example, with the Yanchep 
catchment? I have no doubt that the minister will able to tell us that there is probably double the number of potential 
passengers in the Byford area than there are in Yanchep—quite easily. In due course, Yanchep will catch up, but 
that already tells us that perhaps the government’s thinking is a bit out of sync. Maybe it needs to build 
infrastructure for Byford ahead of Yanchep. I do not know. The minister can tell us, if he would be so kind, because 
that is the sort of information that this house will need to know. Presumably, the business cases have been done 
and presented to the cabinet, of which the minister is part, and the minister has made deliberate decisions based 
on those. We know the minister has the figures and if he could enlighten us on the respective merits of those 
projects, it would be appreciated. 

I have no doubt that we will see people flock to use the Yanchep line when it is completed. Members might be 
interested to know where the passengers come from who board the northern suburbs railway line. A lot of them 
come from a heck of a long way east from that line. They are not from the immediate area of the railway line. It is 
a very wide catchment area. That invites the question in my mind of whether we need another, more central, 
northern railway corridor. I certainly think we do. Perhaps the minister in his response can indicate to us why that 
has not been prioritised in the context of what we are discussing. That is not a major part of the debate, but perhaps 
the minister could briefly educate us on why that is not part of the Metronet priority now, and presumably is not 
in the foreseeable future either. 

I will draw my remarks to a close fairly soon. Another thing that I will ask the minister for is an indication of the 
costs that have been, or are to be, applied to these particular projects. That will help round out the record. I know 
they have been mentioned on other occasions, but if the minister could give us a consolidation of how much money 
these projects are anticipated to cost, when the money will be spent and when the works will take place, it would 
help us in our consideration of this bill. 

Another thing that needs a mention in the context of the second reading debate is something that we do not 
normally see in a railway authorisation bill. That is contained in part 3, headed “Application of Metropolitan 
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Region Scheme”. It refers to how this authorising legislation will interact with Bush Forever areas and other parts 
of the metropolitan region scheme and with non-railway land in the context of building these railways in due 
course. Clause 6 is headed “Planning approval not required for certain METRONET works” and reads — 

Despite anything in the Metropolitan Region Scheme, the following development may be commenced or 
carried out without the approval of the Planning Commission — 

(a) METRONET works that involve the clearing of native vegetation on railway land in 
a Bush Forever area; 

(b) METRONET works on non-railway land. 

I would have thought that that is a little unusual in the context of a rail authorisation bill, and I am sure that that 
will attract the attention of members not only in the second reading debate but also as we go through the 
Committee of the Whole stage. I am not indicating any opposition to that. I know that if I had ever brought a bill 
before the house that was intended to be an enabling act with the force of a parliamentary act to say that this project 
will have priority over other considerations contained in other acts, members opposite would have been screaming 
blue murder. I think if I brought forward a bill to build Roe 8, disregarding environmental considerations and all 
the rest of it, they would have been squealing their heads off. On this occasion, the government has brought forward 
a bill that says that Bush Forever land will not count. We want to work out what that means. I can tell members 
I do not have any disagreement in principle with a bill that says, “We authorise the building of a railway, and we 
are going to make it happen.” With that in mind, I am sure it will give the minister a warm feeling of satisfaction 
to know that she enjoys the support of the opposition in the passage of this bill. I am sure the minister will sleep 
soundly in her bed, secure in the knowledge that when we get through the debate on this bill, she will have 
a successful outcome. 

With those few remarks, I indicate again our support for the bill. It is bipartisan support, which so often seems to 
elude members opposite when they are planning these important projects, but hopefully that is something we will 
get over in due course. 

HON COLIN TINCKNELL (South West) [9.30 pm]: I listened with great interest to Hon Simon O’Brien’s 
contribution to the second reading debate on the Railway (METRONET) Bill. It is clear that his knowledge of the 
southern suburbs is greater than his knowledge of the northern suburbs. He mentioned the people in places like 
Byford and Midland, and the priorities of the government in this Metronet bill. One Nation is of the opinion that 
the government’s priority for the Yanchep and Cockburn–Thornlie lines is not quite right. We believe Ellenbrook 
and the north eastern suburbs of Perth should be a greater priority. We understand there are issues and problems. 
However, over 22 000 people live in Ellenbrook. I cannot imagine what the population of Ellenbrook will be in 
2041. The government has put the argument that in 2041, Yanchep, which currently has a population of 9 000, 
will have a population of 140 000. I wonder what the population of Ellenbrook will be—will it be 160 000, 170 000 
or 200 000 people? When we look at the current population, we would think that Ellenbrook and the north eastern 
suburbs of Perth would be a priority for the government, particularly considering that the government has talked 
a lot about Metronet and it has been a very hot debate. 

The government calls it Metronet. I am in favour of extending the rail lines through the metropolitan and outer 
metropolitan area of Perth. That should proceed over many, many years. It is good to hear the bipartisan support 
from the Liberal opposition for railways. As Hon Simon O’Brien mentioned, a lot of work was done by the 
Liberal Party in the past, and often that work was not recognised. It is good to hear from someone who has been 
a transport minister and is now a member of the opposition and can set the record straight on a few issues. There 
have been times in the past when, as a member of the public and now as a member of this house, I have doubted 
the commitments that have come from the Liberal opposition about railways. Obviously, what we have read in the 
paper or seen in the media has left out a big chunk of information. It is good that Hon Simon O’Brien has corrected 
some of the details. In looking at Metronet, I want to look at the big picture when it comes to planning infrastructure 
and transport in this state, particularly in the metro area. I may be a member for the South West Region, but for 
most of my life I lived in the northern suburbs. I would love to see the rail line extended to Yanchep. However, 
I do not believe that should be the government’s number one priority. I think the government may have that a bit 
wrong. I would like to see the Thornlie–Cockburn line extended as well. 

However, we also need to create a link between the north and north east of the metro area. That part of the rail 
network is just as important as the link that is now being planned for Metronet between the south and south east. 
There is an enormous amount of growth in the northern suburbs. If we leave it too long, a lot more than 300 homes 
will need to be removed for the Cockburn line. We know that when these sorts of projects are not planned, or are 
made for political reasons instead of looking at what is best for the infrastructure and transport needs of Perth 
citizens, we make it very hard for ourselves, and very expensive. We have heard from Hon Simon O’Brien about 
how expensive it is to build not just railway lines but freeways. As I have said, the government has got its priorities 
a bit wrong in this area. 
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We support Metronet and increases to rail transport in the metro area, for a lot of reasons. The first is that we 
believe in that. The second is that this government has had Metronet on its books for many years and is committed 
to it. It is good that the government is going ahead with Metronet. However, this government inherited a fairly big 
debt. It looks as though Metronet will cost in the region of $5 billion. As I have mentioned, does the government 
have its priorities right? What funds will come from the federal government? Can we afford it right now? Should 
it be staged over the next 15 to 20 years? Will the government get bipartisan support for the next 15 to 20 years 
for this network, which includes Ellenbrook and the eastern and northern suburbs of Perth? I have travelled to 
many great cities in Europe, Asia and the Americas. Many of the rail lines in those great cities are underground, 
as we know. People in those places do not need to go through the centre of London, New York, Washington or 
São Paulo to get somewhere else. However, at this stage our network does not enable people to go from Joondalup 
to Midland or from Cockburn to Armadale without going through the centre of Perth. These links need to be made 
for the future benefit of the public of Western Australia. 

The government has other plans for the growth of Perth. There is talk of the Fremantle outer harbour  
and manufacturing opportunities in the Kwinana area. There is talk of the enormous population growth in the 
Pinjarra–Mandurah–Waroona area over the next 20 to 30 years. We need to plan for those areas if they are to be 
the growth areas of the future. I have already mentioned the area of Two Rocks, Alkimos and Yanchep. I do not 
know why that area is one of the big priorities. They are a priority, but they should not be number one. The 
government is planning to extend or expand three of the existing four major train lines. The links between the train 
lines will be important in really revolutionising opportunities for people to travel around the metropolitan area. 

I will provide a good example of where planning and transport in this state are not working. Before I do that, I will 
mention the area where I think there has been a bit of a plus. Just recently the Swan Valley—a vibrant 
entertainment area for the eastern suburbs and all Western Australians—increased its number of bus routes. I hope 
that what has been done is successful, and that the patronage of those extra bus routes increases. It is pretty hard 
for people without cars to get out to those areas. I could say the same about the beaches of Western Australia. We 
do not have a rail line along our coast and beaches, from Fremantle all the way up to Yanchep. Just recently 
$100 million was spent on upgrading Scarborough Beach, yet there is hardly a bus service there. The one we have 
runs on weekdays, but is virtually non-existent on the weekends. When we plan rail, we must also plan bus services 
and look at the big picture. 

The world has changed. We have had many discussions in this house on work patterns. We have heard of 
underemployment and shift workers. Our society has changed a lot, and we need to respond to the way people 
work. Our transport system needs to reflect that. There is no doubt that catering for peak times, as the honourable 
member mentioned, is the most important thing, but by the time this network is finished, habits could have 
changed quite a bit depending on the way people earn an income. On the weekends, in many places in Perth the 
bus and train systems seem to close down; it is very, very hard to get any sort of service to so many areas. We 
are a coastal society. People love to go to the beach on the weekends for seven, eight or nine months of the year, 
yet we have no real, proper bus or train route along there. People without a vehicle cannot go to the beach in 
Perth on the weekend. 

This state has had an issue with tourism over the last few years. We know that the government is trying hard and 
making many overtures to overseas airlines and countries to put a route through to Perth, and hopefully one day to 
the Busselton–Margaret River Airport as well; however, if we do not get the transport right, the transfers and 
exchanges between travel routes will be too hard. A lot of people will not have spare time unless they have a hire 
car. If they do not, they will need to rely on a very good transport network. It is important for this transport route 
to be done properly, but maybe we do not have it quite right. Some of the planning for Metronet and the extension 
of the railway was done a long time ago, and some of the information needs to be updated and looked at in the 
context of how Western Australians now live their lives—the way it is today and tomorrow, not the way it was 
yesterday. To give members an example, if I were to catch a bus from Fremantle to Scarborough, it would take 
one hour and 20 minutes—it is a 25-minute car drive. That is our transport network from Fremantle to 
Scarborough. That is a good example. Members know that Scarborough is being made into an entertainment area, 
and a lot of money has already been spent there. 

Debate interrupted, pursuant to standing orders. 

ANZAC HOUSE 
Statement 

HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [9.45 pm]: I take this 
opportunity to comment on a media release from the government earlier today, headed “Government gives green 
light for new Anzac House headquarters”. Instead of reading it out in full, I will quote just a couple of its elements. 
It starts — 

The McGowan Government has helped pave the way for a brand new headquarters for the WA branch of 
the Returned and Services League (RSLWA) to be built on St Georges Terrace. 
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Following completion of a process to gift land to the veterans organisation, a proposed six-storey, 
state-of-the-art building is set to be constructed at 28 St Georges Terrace and is expected to open for 
Anzac Day 2020. 

The new building will include office space for RSLWA staff and office holders, a club area for members, 
a function room and a café. Importantly, it will also provide dedicated floors for other ex-service 
organisations as part of a broader vision for a central facility for veterans. 

There is then a little bit of the history of Anzac House—how it reopened on its site in 2006 and was demolished 
in January this year to make way for new headquarters and so forth. Then there is a quote from the Premier — 

“I’m pleased the State Government has been able to provide the RSLWA with the additional land and 
legal authorisations required for the new ANZAC House project … 

There is also a comment from the Minister for Veterans Issues, Hon Peter Tinley, who says, amongst other things — 

… it’s entirely fitting that we do what we can to assist the organisation that sits front and centre in 
providing support for Western Australian veterans—the RSLWA. 

“New and improved facilities will enable the RSLWA and other defence services support organisations 
a greater ability to advocate for veterans and to work for their welfare.” 

Then of course there are comments attributed to the Minister for Lands, Hon Rita Saffioti, who said — 

“The transfer of the ANZAC House site to RSLWA will ensure the land will be used solely for the 
purposes of preserving our military history, supporting current and former Australian Defence Force 
personnel and providing a place for them to meet. 

“The Deed of Agreement with RSLWA is symbolic of a co-operative approach with the State Government 
to support our veterans while commemorating the men, women and children affected by conflict.” 

I congratulate the government on all it has done to assist the RSL of Western Australia, but not this government—
not the McGowan government, which is taking credit for it and spruiking it. I refer members to a media release of 
Wednesday, 9 November 2016 — 

Hon Donna Faragher: When was that date again? 

Hon MICHAEL MISCHIN: It was on 9 November 2016, and it is headed “Deal signed for Anzac House 
redevelopment”. Let us see if this sounds familiar. The media release states — 

Premier Colin Barnett today signed a Heads of Agreement gifting ANZAC House to the Returned and 
Services League of Australia WA Branch (RSLWA) and paving the way for a $23 million redevelopment 
of the St Georges Terrace property. 

The site was originally owned by the RSLWA and was surrendered to the State to make provision for the 
law courts. “It is fitting we now return the asset to the RSL,” Mr Barnett said. 

That was almost two years ago. I should remind members that the Premier we are talking about here is not 
Premier McGowan, who is looking for every opportunity to badge everything under his name—all the good news, 
none of the bad news. It states — 

The Premier — 

That is, Colin Barnett — 

said the plans to redevelop ANZAC House into a new seven-storey home for the RSLWA, which could 
also provide options for Ex Service Organisations to use some of the space, was a good move forward. 
Commercial office accommodation would also be incorporated. 

“The land transfer is one of a number of Liberal National Government contributions made in recognition 
of the Anzac centenary commemorations,” he said. 

“ANZAC House land alone is valued at $3.36 million. In total, the State Government contributed nearly 
$30 million for the commemorations, including $15.8 million for the National Anzac Centre and 
centenary events in Albany.” 

That is in case anyone on the other side is looking at taking credit for what is going on in Albany. It continues — 

Veterans Minister Joe Francis said the ANZAC House redevelopment would deliver a much needed boost 
in office space for the RSLWA. 

“In addition to office space, RSLWA plans to include a dedicated one-stop-shop for pension, advocacy 
and welfare services,” he said. 

“Having these services at one location will make life much easier for RSL members and other veterans.” 



7802 [COUNCIL — Tuesday, 6 November 2018] 

 

Mr Francis said the RSLWA would contribute $15 million toward the project and would seek the 
remaining $8 million from Lotterywest. 

The land transfer was agreed on the basis that the RSLWA uses the land for the promotion and benefit of 
its objectives, fees or rental income be used to maintain and repair the property and the RSL provides the 
Government with first right of refusal on leased office space. 

How about that. The McGowan government has taken almost two years to use an opportunity to take credit for 
something that was done by the Barnett government back in November 2016. This is another example. We have 
had a couple of them mentioned. We heard about the rebadging of the Forrestfield–Airport Link as Metronet. In 
fact, I recall that shortly after the election in March last year, there was an opening of a stretch of freeway and 
there was the Premier along with the then Minister for Transport, Hon Rita Saffioti, grinning like idiots as they 
walked down the new stretch of freeway proudly with all the other local members of the Labor Party. No Liberal 
members were invited, and guess what? It was proudly called “Another element of the Metronet project”. How 
about that. In a matter of about two or three weeks, the McGowan government managed to build a stretch of 
freeway and take credit for it. It is extraordinary; that government cannot achieve anything itself other than trying 
to take credit for everyone else’s efforts. One of these days, I suppose, when history is rewritten by the 
Australian Labor Party, and everyone else in history is airbrushed out of it, as happens with the ALP—its members 
seem to forget about their disgraceful performance in government on previous occasions — 

Hon Sue Ellery: You are a sad man. 

Hon MICHAEL MISCHIN: I beg your pardon. 

Several members interjected. 

Hon MICHAEL MISCHIN: Thieves—a government of thieves! This is the standard that is set by the McGowan 
government. I will remind members of the standard set by the McGowan government, for future governments’ 
reference: it reissues press releases and takes credit for what everyone else has done in the past. That is a McGowan 
government standard. It open projects but does not bother to acknowledge any of the others who have contributed to 
them, and it takes credit for them and rebadges them as its own. That is a McGowan government standard. I want 
members on the other side of this chamber to remember that when they lose government. They have set the standard. 

ARMISTICE CENTENARY 
Statement 

HON PIERRE YANG (South Metropolitan) [9.53 pm]: Sunday this week is the centenary of the Armistice. The 
Armistice took effect on the eleventh hour of the eleventh day of the eleventh month of 1918. That marked the end 
of the four-year brutal conflicts of World War I. It also marked the end of Australian troops’ active military 
involvement. In fact, the Anzacs had been involved by that stage for more than four years. The first convoy of 
Australian and New Zealand troops left Albany on 1 November 1914. 

From a population of fewer than five million people, 416 809 men enlisted and more than 3 000 women served as 
nurses. That equates to about 38.7 per cent of Australian men aged between 18 and 44 who served in the war and 
served our young nation. Western Australia’s contribution was even higher on a population percentage basis. We had 
a population of 323 000 at the time and, in total, 32 000 Western Australian men enlisted and served our nation. 
By 1917, Western Australia’s population was down to 306 287. It was only in 1918 that our population started to 
increase again. There were 62 000 Australians who made the ultimate sacrifice to serve this nation. We owe our 
freedom and liberty to those people—to those fine young Australians who served this nation and lost their lives. 

As a nation we commemorated on 31 October 2014 the centenary of the departure of the first Australian convoy. On 
that day, I had the incredible honour of carrying the Australian Army banner. That was truly a once-in-a-lifetime 
opportunity and I still remember that occasion and I will forever treasure that moment. As a nation we will 
commemorate the centenary of Armistice this Sunday. I will be attending the local service organised by the 
Gosnells RSL at 11 o’clock on Sunday, and I encourage all honourable members to attend the services organised 
by their local RSL. I would like to finish by quoting the Ode — 

They shall grow not old, as we that are left grow old; 
Age shall not weary them, nor the years condemn. 
At the going down of the sun and in the morning 
We will remember them. 

House adjourned at 9.57 pm 

__________ 
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QUESTIONS ON NOTICE 

Questions and answers are as supplied to Hansard. 

MINISTER FOR HOUSING — MEETINGS — SOUTH METROPOLITAN REGION 
1669. Hon Nick Goiran to the minister representing the Minister for Housing; Veterans Issues; Youth: 
I refer to the email from the Minister’s office, dated 1 October 2018 and received at 8:51am from the Minister’s 
Appointments Secretary, and I ask: 
(a) for what period of time was the Minister in the South Metropolitan Region; 
(b) further to (a): 

(i) how many meetings, events, functions or similar did the Minister attend; 
(ii) who attended each of the meetings, events, functions or similar with the Minister; and 
(iii) did the Minister receive or create any documents during or in preparation for the meetings, 

events, functions or similar; 
(c) if yes to (b)(iii), what were those documents; 
(d) further to (c), will the Minister table those documents; 
(e) if yes to (d), when; and 
(f) if no to (d), why not? 
Hon Stephen Dawson replied: 
The Minister launched the Baldivis Children’s Forest Concept Plan with the Member for Baldivis. Excluding travel 
time the event was scheduled to last approximately 1 hour and 15 minutes. 
These notification emails are sent to the Member as a courtesy. 

SCHOOLS — DISABLED STUDENTS 
1672. Hon Alison Xamon to the Minister for Education and Training: 
I refer to students with disability, and I ask: 
(a) how many students at Western Australian government schools have an assessed IQ of 70 to 75; 
(b) are any of the students from (a) eligible for individual disability allocation funding; 
(c) if yes to (b): 

(i) how many; and 
(ii) how many of these students do not have a co-existing diagnosis or condition; 

(d) for students from (a) who are not eligible for individual disability allocation funding, do schools receive 
other funding allocations to meet their needs; 

(e) if yes to (d), will the Minister please detail the nature and amount of any funding allocations; 
(f) is the McGowan Government planning to undertake any work to better address the needs of students with 

an intellectual disability who do not meet the threshold for individual funding allocations; 
(g) if no to (f), why not; and 
(h) if yes to (f), please advise what work will be undertaken? 
Hon Sue Ellery replied: 
(a) The Department of Education does not record this information in a central reporting system. A large 

number of individual student records would have to be manually reviewed in order to provide this 
information. On this basis, it is not feasible to provide this information as it would require extensive 
additional resources over a significant period of time.  

(b) Students within (a) may be eligible for the Individual Disability Allocation under other disability 
categories. Eligibility for an Individual Disability Allocation under the Intellectual Disability category is 
based on a number of specific criteria, one of which requires an IQ of 69 or below on an individually 
administered appropriate IQ test.  

(c) (i)–(ii) See answer to (a).  
(d) Yes.  
(e) Through the student-centred funding model, every mainstream public school receives the Educational 

Adjustment to address any additional learning support needs it identifies for its students. In the 2018 school 
year, Educational Adjustment allocations to a total of $28.9 million were provided to schools to support 
students who are not eligible for the Individual Disability Allocation.    
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(f) The School Psychology Service provides support for schools to address the needs of students with 
intellectual disability, regardless of whether or not the students meet the eligibility criteria for an 
Individual Disability Allocation. The School Psychology Service provides support to schools in the areas 
of behaviour, learning, and mental health and wellbeing, and schools are supported in making appropriate 
curriculum adjustments for students in order to enhance their learning outcomes.  In addition, every public 
school in Western Australia has access to the School of Special Educational Needs: Disability, which 
provides a consulting teacher service that supports and advises classroom teachers on how to best meet 
the needs of students with disability and a range of learning needs. This service provides expertise and 
intensive support to schools to help review current programs and adjust classroom teaching to create 
whole-school improvement approaches that support students.   

(g) See answer to (f). 
(h) See answer to (f). 

CHILD PROTECTION — CARE PLAN REVIEW PANEL 
1673. Hon Alison Xamon to the Leader of the House representing the Minister for Child Protection: 
(1) How many child protection cases are currently under consideration by the Care Plan Review Panel? 
(2) How many cases were under consideration by the Care Plan Review Panel at the same date 12 months ago? 
(3) When did the Care Plan Review Panel last meet? 
(4) How often did the Care Plan Review Panel meet during: 

(a) January to March 2017; 
(b) April to June 2017; 
(c) July to September 2017; 
(d) October to December 2017; 
(e) January to March 2018; 
(f) April to June 2018; and 
(g) July to September 2018? 

(5) Does the Minister intend to make any changes to the composition or function of the Care Plan Review Panel? 
(6) If yes to (5): 

(a) what changes will be made; and 
(b) when? 

Hon Sue Ellery replied: 
(1) As at October 19, seven applications are currently under consideration by the Care Plan Review Panel. 
(2) Three applications were under consideration. 
(3) The Care Plan Review Panel last met on 6 March 2018. 
(4) (a) January to March 2017: three times.  
 (b) April to June2017: three times.  
 (c) July to September 2017: once.  
 (d) October to November 2017: two times.  
 (e) January to March 2018: once.  
 (f) April to June 2018: none.  
 (g) July to September: none.  
(5) Yes. 
(6) (a)–(b) The term of membership of the previous Care Plan Review Panel expired on 31 March 2018. 

No reappointments or new appointments were made prior to that date, due to administrative error. 
The Chief Executive Officer of the Department of Communities appointed a Care Plan Review 
Panel in September 2018 with a term ending 31 December 2018, pending a comprehensive 
recruitment process. A new Care Plan Review Panel will be appointed in January 2019 for 
a three year term. The Department of Communities is also currently reviewing the operational 
procedures and guidelines that support the Care Plan Review Panel. 
As part of the recent Statutory Review of the Children and Community Services Act 2004, it was 
recommended that Aboriginal membership on the Care Plan Review Panel should be a legislative 



 [COUNCIL — Tuesday, 6 November 2018] 7805 

 

requirement. It also recommended that at least one Aboriginal member of the Care Plan Review 
Panel should be involved in considering every application to the Care Plan Review Panel in respect 
of an Aboriginal child in care. The current Care Plan Review Panel has two Aboriginal members. 

CHILDREN IN CARE — SUPPORT FOR FAMILIES 
1674. Hon Alison Xamon to the Leader of the House representing the Minister for Child Protection; 

Women’s Interests; Prevention of Family and Domestic Violence; Community Services: 
(1) Is any funding provided to community organisations to provide advocacy and practical support for 

families whose children have been taken into care including to: 
(a) support them towards reunification; and 
(b) support them to raise concerns regarding their child’s care plan? 

(2) If yes to (1): 
(a) which organisations are provided funding; and 
(b) how much does each organisation receive? 

(3) If no to (1), why not? 
Hon Sue Ellery replied: 
(1) Yes. 
 (a) As part of the Earlier Intervention and Family Support Strategy, the Department of Communities 

contracts with service providers to deliver reunification programs for children who have entered 
the care of the Chief Executive Officer. These services include the Aboriginal In-Home Support 
Service and the Intensive Family Support Services. 

 (b) Yes. The Department of Communities contracts with the Family Inclusion Network of 
Western Australia Inc for the Parent and Family Advocacy, Information and Support Service. 
The service provides advice, information, referral, resources and advocacy for parents and 
families who have had, or are at risk of having their children taken into care. 

(2) (a)–(b) Organisations funded by the Department of Communities are outlined in [see tabled paper 
no 2156]. 

(3) Not applicable. 
ENVIRONMENT — GOOSEBERRY HILL PRIMARY SCHOOL — CONTAMINATED SITES 

1676. Hon Alison Xamon to the Minister for Education and Training: 
I refer to the Gooseberry Hill Primary School entry on the Contaminated Sites Database, which states that the 
school is irrigated by waters pumped from the Ledger Road Dam and will continue to be, and I ask: 
(a) will the Minister please explain the discrepancy between this information and the response provided to 

my question on notice No. 1326, answered on 21 August 2018; and 
(b) if the school does not use water from the Ledger Road Dam for irrigation, please advise: 

(i) the date scheme water began to be used for irrigation at the school; 
(ii) who connected the school’s irrigation system to scheme water; and 
(iii) the total cost of this work? 

Hon Sue Ellery replied: 
(a)–(b) (i) The Department of Water and Environment Regulation has used the information contained 

within the Human Health Risk Assessment and the Independent Audit to list Gooseberry Hill 
Primary School in the Contaminated Sites Database. 
The source of the information that was relied upon by the external consultants to incorrectly 
identify the Ledger Road Dam as the source of the school’s irrigation water is unknown at this 
point in time, but the Department of Education has confirmed with the school that it has relied 
solely on scheme water for at least seven years to irrigate the school grounds. This is consistent 
with the advice provided to the Department of Water and Environment Regulation in July, and 
included in the response it drafted to Question on Notice 1326. 
The Department of Education will follow up this issue with the consultants who undertook the 
Human Health Risk Assessment and the Independent Audit, and request the reports are updated 
and resubmitted. 

(b) (ii) Unknown. 
 (iii) Unknown. 
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SCHOOLS — DIELDRIN AND ALDRIN LEVELS 

1677. Hon Alison Xamon to the Minister for Education and Training: 

(1) How many schools built during the 1960s and 1970s are currently used by the Department of Education? 

(2) How many of (1) have been tested for: 

(a) Dieldrin and 

(b) Aldrin? 

(3) How many from (2) returned results over accepted levels? 

(4) Please list those schools which returned results over accepted levels? 

(5) Does the department intend to test any outstanding schools from (1) that have yet to be tested? 

(6) If yes to (5), when? 

(7) If no to (5), why not? 

Hon Sue Ellery replied: 

(1) Over 200 public schools were opened in the 1960s and 1970s and remain open. 

(2) (a)–(b) None. Testing of this nature is not required. This is confirmed by the Department of Health 
Environmental Health Hazards unit. 

(3) Not applicable. 

(4) Not applicable. 

(5) No. 

(6) Not applicable. 

(7) Refer to (2) above. 

SCHOOLS — PHYSICAL RESTRAINT OF STUDENTS 

1680. Hon Alison Xamon to the Minister for Education and Training: 

I refer to the physical restraint of students, and I ask: 

(a) are schools required to record all instances of the physical restraint of students by school staff; 

(b) if no to (a), why not; 

(c) if yes to (a), which specific details are required to be recorded; 

(d) if yes to (a), please advise the number of occasions students were physically restrained by school staff in: 

(i) 2015; 

(ii) 2016; 

(iii) 2017; and 

(iv) 2018 to date; 

(e) please advise the number of individual students who were physically restrained by school staff in: 

(i) 2015; 

(ii) 2016; 

(iii) 2017; and 

(iv) 2018 to date; and 

(f) please list, by school, the number of occasions students with disability were physically restrained by 
school staff in: 

(i) 2015; 

(ii) 2016; 

(iii) 2017; and 

(iv) 2018 to date? 
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Hon Sue Ellery replied: 
Regulation 38 under the School Education Regulations 2000 sets out staff members’ powers to manage students. 
The regulation states: 
A member of staff of a government school may, in the performance of the person’s functions, take such action, 
including physical contact with a student or a student’s property, as is reasonable – 
 To manage or care for a student; or  
 To maintain or re-establish order; or  
 To prevent or restrain a person from –  
  Placing at risk the safety of any person; or 
  Damaging any property. 
The Department’s online incident notification system captures when a restraint is applied across the following 
incident types: 
 Physical Assault, Intimidating/Threatening Behaviour, Contact  
 Believed Suicidal Behaviour or Non-Suicidal Self-injury  
 Verbal or Cyber Threat and/or Comment  
 Disruptive Conduct   
(a) Yes. 
(b) Not applicable. 
(c) Details required to be recorded are: 

date, time, location and duration of the physical restraint;  
name of student and name(s) of the staff member(s) involved;  
reason for the physical restraint;  
alternative strategies attempted prior to the application of physical restraint;  
brief detail of the follow-up support provided;  
detail of contact with the parent/carer;  
a statement by the staff member/s involved; and  
whenever possible, a statement by the student involved.  

(d) 

Year Number of incidents 
2015 230 
2016 1 009 

2017 1 317 

2018 (9 October 2018) 879 
Note 1: Each occasion equates to a separate incident of restraint of an individual student 
Note 2: Improved restraint questioning implemented within the incident reporting system for start of 
2016, as per the Student Behaviour policy and procedures. 

(e) 

Year Number of incidents  
2015 62 

2016 236 

2017 817 
2018 (9 October 2018) 467 

Note 1: Each occasion equates to a separate incident of restraint of an individual student 
Note 2: Improved restraint questioning implemented within the incident reporting system for start 
of 2016 as per the Student Behaviour policy and procedures. 

(f) [See tabled paper no 2157.] 
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SOUTH WEST INTERCONNECTED SYSTEM — EXTERNAL CONTRACTORS 
1681. Hon Martin Aldridge to the minister representing the Treasurer; Minister for Finance; Energy; 

Aboriginal Affairs: 
I refer to Western Power, and I ask: 
(a) does Western Power utilise the services of external contractors for repairs, maintenance and other services 

directly related to the operation of the South West Interconnected System; and 
(b) if yes to (a), please provide: 

(i) the nature of the work supplied or contracted; 
(ii) the process used to identify suppliers or contractors and obtain services; 
(iii) what is the monetary threshold used by Western Power that requires it publicly tender or offer 

its work; 
(iv) what level of management has authority to issue work below and above the threshold identified 

in (iii); 
(v) what procedures or policies are in place to quality assure work undertaken; and 
(vi) are the prices fixed at a set rate for the duration of the contract or how do the contracts anticipate 

variability in quoting and costs relating to undertaking work? 
Hon Stephen Dawson replied: 
(a) Yes. 
(b) (i) Western Power utilises suppliers including external contractors via panel arrangements and 

bespoke contracts to deliver project and programmed services on an as needed basis across the 
Western Power network. 

 (ii) Western Power welcomes organisations to identify themselves and register their interest for any 
Western Power procurement requirement via its internet page. Western Power may also conduct 
registrations of interest through national media platforms and detail upcoming tender events on 
its internet page. Suppliers are prequalified through competitive tender events to supply/deliver 
under agreed terms and conditions and may be located in, or able to service/deliver to any part 
of the Western Power network. 

 (iii) Western Power conducts all procurement activity in accordance with the thresholds set out in its 
Procurement Policy and Standard to promote fair, open and effective competition, maintain 
standards of probity, safety and governance and drive value for money. The procurement 
thresholds apply to new procurement activities that are not conducted under existing contracts, and 
generally a public tender is conducted where the value of the transaction is greater than $150,000. 

 (iv) Western Power conducts all procurement activity in accordance with its Procurement Policy and 
executes in accordance with its Delegated Financial Authority and Authority to Execute policies, 
guidelines and standards, which set out the monetary thresholds and classifications of 
expenditure assigned to positions within Western Power. Further, the Electricity Corporations 
Act 2005 requires Western Power to seek the Minister for Energy’s approval for any financial 
commitment of $104 million or above. 

 (v) Potential contractors are assessed in the process of applying to procurement panels to ensure 
they have the appropriate safety standards, performance history and experience to complete the 
works. Suppliers may be awarded Deed(s)/Contract(s) following evaluation of key criteria 
including relevant experience and track record, capability and capacity, subcontractor 
management, quality management, safety management and affordability. Performance of 
suppliers is managed in accordance with Western Power’s Contract Management Framework. 

 (vi) Pricing strategies and methodologies are dependent on the requirements for each procurement 
event and are appropriately aligned to fixed lump sum or schedule of rates and variations or 
escalations considered with the procurement strategy or contract management frameworks.   

CONSUMER PROTECTION — RETIREMENT VILLAGE INQUIRIES AND COMPLAINTS 
1682. Hon Alison Xamon to the minister representing the Minister for Mines and Petroleum; Commerce 

and Industrial Relations; Electoral Affairs; Asian Engagement: 
I refer to inquiries and/or complaints made to the Department of Consumer Protection in relation to retirement 
villages, and I ask: 
(a) how many inquiries were received by the department during the 2017–2018 financial year; 
(b) how is the information contained in an inquiry recorded; 
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(c) what is the process for escalating an inquiry about a retirement village into a complaint investigation; 

(d) how many complaints were investigated during 2017–2018; 

(e) for each of the years 2010 to 2018, how many FTE officers have been assigned to monitoring compliance; 

(f) what was the minimum time from receiving a complaint to initiating an investigation in 2017–2018; 

(g) what is the maximum time from receiving a complaint to initiating an investigation in 2017–2018; 

(h) how many complaints received during 2017–2018 were finalised; 

(i) how many of the complaints investigated during 2017–2018 resulted in disciplinary action against the 
management or owners of a retirement village; 

(j) how many complaints and/or inquiries received in 2017–2018 relate to contract terms; 

(k) how many complaints and/or inquiries received in 2017–2018 relate to deferred facilities or management 
fees; 

(l) what is the break-down of the number of other complaints and/or inquiries received in 2017–2018 by 
identified categories; and 

(m) what consultation with external stakeholders has the department undertaken on implementing the 
outstanding reforms identified during the Statutory Review since May 2017 until September 2018? 

Hon Alannah MacTiernan replied: 
The question’s reference to the Department of Consumer Protection is incorrect. Consumer Protection was 
subsumed into the Department of Commerce before the Machinery of Government changes subsumed it into the 
Department of Mines, Industry Regulation and Safety in 2017. 

(Where relevant, all figures are for 2017–18 Financial Year) 

(a) 484.  

(b) Information contained in an enquiry is recorded in the Department of Mines, Industry Regulation and 
Safety – Consumer Protection Division’s (Consumer Protection) Objective Electronic Document and 
Records Management Solution (EDMRS) and its Complaints and Licensing System (CALS).  

(c) Enquiries to Consumer Protection come through multiple channels and may simply involve providing 
information. However, where potential breaches of legislation are alleged, a formal complaint may be 
invited or created. Consumer Protection determines its response by assessing each complaint, including 
the issues involved and the seriousness of any alleged breach.  

(d) 84.  

(e) From 2010 through 2016, Consumer Protection had, on average, a pool of 19 officers who deal with 
complaints in the Property Industries Directorate.  Complaints handled by that Directorate include the 
real estate industry, settlement agents, residential tenancies, land valuers, residential parks and retirement 
villages. In 2017 and 2018, Consumer Protection assigned three officers with the primary task of handling 
complaints regarding retirement village and residential parks.  

(f) 0 days. Complaints can be received and investigation can commence on the same day.  

(g) 14 days. More than 75 per cent of the investigations were commenced within two days.  

(h) 50.  

(i) 0. Disciplinary action is taken to mean formal action taken before the State Administrative Tribunal or 
a Court, but does not include other compliance or education options available to the Commissioner for 
Consumer Protection.  

(j) 26 complaints; 111 enquiries.  

(k) 14 complaints; 51 enquiries.  

(l) Complaints 2017–2018: 

Main Issue Count of Complaint 

Facilities / maintenance 13 

Financial obligations 4 

General 7 

Management / governance 10 
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 Enquiries 2017–2018: 

Main Issue Count of Complaint 
Facilities / maintenance 30 
Financial obligations 11 
Follow up from caller 28 
General 189 
Lodging complaint 7 
Management / governance 53 
No response from Trader 1 
Quiet enjoyment 3 

(m) Between May 2017 and September 2018, Consumer Protection met with a range of external stakeholders 
about the outstanding reforms and new issues that have emerged since the first round of reforms were 
completed. This has included meetings and presentations with prospective, former and current residents 
of retirement villages; village operators; and the peak bodies representing each of these stakeholder 
groups. Peak bodies include the Western Australian Retirement Villages Residents Association; the 
Property Council of Australia (Retirement Living Council); and Aged and Community Services Australia. 

SCHOOLS — POPULATION GROWTH — SCARBOROUGH 
1683. Hon Alison Xamon to the Minister for Education and Training: 
I refer to the approximately 2,800 additional dwellings anticipated to be constructed in the short-to-medium term 
as part of the Metropolitan Development Authority’s Redevelopment of the Scarborough Beach area, and I ask: 
(a) has the authority included this growth in dwellings and population as part of the forecasting for primary 

and high schools in the area; 
(b) will the Minister please provide the 10 year forecasts and current capacities for: 

(i) Scarborough Primary School; 
(ii) Deanmore Primary School; 
(iii) Newborough Primary School; 
(iv) Yuluma Primary School; and 
(v) Wembley Downs Primary School; and 

(c) will the Minister please provide a breakdown of where the Minister anticipates the students from these 
new dwellings will attend high school? 

Hon Sue Ellery replied: 
(a) The Department of Education revises student enrolment projections for all public schools annually. The 

student projections are based on the Semester 1, 2018 student enrolments, plus student growth estimated 
from the residential development within the school’s local-intake area. The Department uses the 
Department of Planning’s 2016–17 Urban Land Development Outlook, local-government authority 
dwelling forecasts (where available) and 2016 Australian Bureau of Statistics data to estimate future 
student growth in these schools. The 2 800 additional dwellings planned to be constructed in the locality 
of Scarborough are in the catchment areas of Scarborough Primary School and Deanmore Primary School, 
and this data has been considered in preparing the projection estimates for these schools.  

(b) Projections are generally only provided for three years, as forecasts beyond this period are more volatile 
due to the uncertainty of changes in student demand in the local-intake areas of these schools and the 
timing of residential development. 

School 
2018 Current 

Classroom 
Capacity 

2018 Actual 
Enrolments 

Student Projections 
(Kindergarten to Year 6) 
2019 2020 2021 

(i) Scarborough 
Primary School 

258 195 220 251 276 

(ii) Deanmore Primary 
School 

538 510 506 509 518 

(iii) Newborough 
Primary School 

484 404 394 384 376 
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(iv) Yuluma Primary 
School 

388 224 226 233 240 

(v) Wembley Downs 
Primary School 

565 430 425 419 419 

(c) Secondary school students residing in the Metropolitan Redevelopment Authority’s proposed 
developments in Scarborough will be entitled to attend either Carine Senior High School or 
Churchlands Senior High School, depending on their residential address. 

HORIZON POWER — SOLAR PHOTOVOLTAIC SYSTEMS — MOWANJUM 
1684. Hon Robin Chapple to the minister representing the Minister for Energy: 
I refer to question on notice No.1430, asked in the Legislative Council on Tuesday, 26 June 2018 by 
Hon Robin Chapple to the Minister for Environment representing the Minister for Energy, regarding the 
investment by the Mowanjum Community in solar PV, and I ask: 
(a) on what date did Horizon Power deem the system to be unsafe; 
(b) why was it deemed unsafe; 
(c) on what date did Horizon Power switch off the system; 
(d) on what date did Horizon Power provide the contact details of a qualified contractor to the community to 

arrange an inspection and quote to return the solar panels to full working order; 
(e) has there been any follow up by Horizon Power to ensure the system has been safely reinstated; and 
(f) if no to (e), why not? 
Hon Stephen Dawson replied: 
(a) In April 2017 Horizon Power advised the Mowanjum Community Chief Executive Officer of its concerns 

about the safety of the system. 
(b) The panels were in a state of disrepair with several panels smashed, evidence of graffiti, and conduits and 

wires hanging loose. 
(c) 27 July 2017. 
(d) In April 2017, Horizon Power contacted Gully’s Electrical, an electrical contractor, on behalf of 

the community. 
(e) No. 
(f) In order to undertake an inspection, Horizon Power must receive a completed Notice of Completion for 

notifiable electrical work. This documentation has not been submitted to Horizon Power. 
The Hon Robin Chapple was scheduled for a briefing by Horizon Power to discuss this matter on 
19 July 2018, however was unable to attend. The offer for a briefing in Broome or at another suitable 
location remains open. 

HORIZON POWER — GENERAL MANAGER 
1685. Hon Robin Chapple to the minister representing the Minister for Energy: 
I refer to question on notice No. 1429, asked by Hon Robin Chapple to the Minister for Energy in the 
Legislative Council on Tuesday, 26 June 2018, and I ask: 
(a) is the Minister aware that Horizon Power’s General Manager, Mr Mark Paterson resides in Brisbane with 

his family and commutes to Perth; 
(b) has Horizon Power incurred any expenses for Mr Mark Paterson’s travel between Brisbane and Perth; and 
(c) does the Minister support this arrangement? 
Hon Stephen Dawson replied: 
(a) Yes, Mr Paterson has two places of residence – one in Perth and one in Brisbane. His family remain 

in Brisbane. 
(b) Costs incurred for travel between Mr Paterson’s private residence and primary place of work is at his 

personal expense, in accordance with a schedule of travel set down four to six months in advance. 
Horizon Power, on occasion, has required Mr Paterson to travel interstate for business purposes. 
Reasonable costs associated with travel for business purposes, outside of the arrangements outlined 
above, have been incurred by Horizon Power. 

(c) I was surprised to learn of the employment arrangements entered into with Mr Paterson and have 
expressed my view to Horizon’s new Chairman that all employees should be based in Western Australia. 
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HORIZON POWER — SENIOR EXECUTIVES 

1686. Hon Robin Chapple to the minister representing the Minister for Energy: 
I refer to question on notice No. 1428, asked by Hon Robin Chapple to the Minister for Energy in the 
Legislative Council on Tuesday, 26 June 2018, and I ask: 

(a) regarding the answer to (2), are there people acting in the two vacant roles; 

(b) if yes to (a), does the figure of $2,384,460.41 include the salary for the two people in the acting roles; and 

(c) if no to (b), what is the total figure, and the figure for each of the salaries for the two people in the acting 
roles? 

Hon Stephen Dawson replied: 
(a) At the time of responding to the question on notice No. 1428, there were contractors acting in the vacant 

general manager roles. Since that time, one of those roles was removed and the other role is now filled 
by an employee. 

(b) No. 

(c) The value of the contractor salaries for individuals acting in the two general manager roles for FY2017/18 
were $429,000 and $233,042.63. 

The total figure was $3,046,503.04. 

__________ 
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